
HILI,SBOROUGII, SS
NORTIIERN DISTRICT

STAIE OFNEWI{AMPSHIRE
SI]PERIORCOURT
04-E42Sl

Edward J. Burke

Bunnyts Sqrerette, ,J"., *o-* M. Burkq
lMarie I. Brnke anil Bernardlne P. Donelson

AMENDMMIT TO PI,AINTIFF'S EMIBIT LIST

The plaintiff intends produce rhe following atlditional exhibits at the Trial in xhis matter which
sha[ occur on ltrIednesday, June 15, 2@5:

1. All Durable Powers of Attoroey slCned W Marie I. Burke.

2, All Health Care Powers of Attorney signed by Marie I. Burke.

3, A1l fassmittal letters conveyiag mnformed copies of Powers of Attorney, wills, trust
or .trust anendments.

4. Marie I. Burke's current will and all prior wills.

5. Marie I. Burke's Revocable Trust.

6, All amendrnents to Marie L Burke's Revocable Trust,

7. AII checkiqg account statemetrts, registers and cancelled checks of Maxie I. Eurke,

8. All summaries ef sflgcking accounts, income and expenses, prepar€d o[ Marie
I. Burke's behalf for accountants.

9. Copies of all statenents from stock brokers, investment advisors or others regarding
Marie I. Burke's stooks, bonds or any and all other investuents.

10. Copies of all bank accounts, certificates of deposit, stocks and bonds atrd any a[d
all other investrcots of Marie I. Burke,

11. Copies of all of Marie I. Burke's iucome tax retums.

LZ. Copies of all of Marie I. Burke's financial *"r;.

The plaintiff reserves &e right io update this list of exhibits up to and inclurling the
time of trial.

vlr.lc€i{rA-wEt{.lEfis, JR-FTORNEyArrllrv-a4 aAy STREET- MA,{CHFTERNH06104 000039



Date: Iune E, 2005

84 Bay Street
Manchester, NH 031@
(603) 669-3970

Bquire, Danielle L. Pacik, Esquire ad Ruth ToIf Esqrdre, opposing sounsel.

CERTIFICATION

I hereby certiff that ou 86 day of June, 2005, a copy of the rvithin Amendment to
Plai$ifrs Exhibit List \pa$ mailed to James A. Normand, Esquire. ovide M. Lamontagne,

Edward J. Burke
By his attopey,

Vin&trd A. Il/enners, Ir., Esquire

vlt{cENTA"wE},tNERS, S, - A|TCRNEYAT tl$t- A4 BAy SrR€r- [,|AN(}{ESIm, NH 6tO4
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HIU^SBOROUGH, SS
NORT]IERN DISTRICT

STATE OF NEW HAIVIPS}IIRE
SUPERIOR COURT
04-E-0251

Eilwaril J. Burke
v.

. Buouyts Superette, Inc., Thomas M. Burke'
Marie I. Brrke and Bernardine P. Ilonelson

The plaintiff iutends protluce the following additional exbibits at the Trial in this mafier which

shall occur on Wednesday, June 15, 2@5:

1. Copies or origingls of all Wrlls oxecuted by Marie I' Burke prior to Jaouary 7 ' 1999 '

2. A list of Marie I. Burke's assets prepared by Thomas M, Burke and given to Ruth Tolf

Ansell, Esquire.

3. A list of Marie L Burke's grandchildren by name aud birth date prepared by Thomas

Burke and given to Ruth Tolf Amell' Esquire'

4. All documents relating to the purchase and/or sale of real estate situate at: Rockland

Avenue, Manchester, 
-NH; 

Nortb Adams af,d webster Streets, Manchester, NH; and

Webster Street, Manchester' NH.

The plaintiff reserves the right to update this list of exhibits up to ard including the

time of trial.

Respectfu lly submitted,

Date: June L3,2W5

84 Bay Street
Manchester, NH 03104
(ffi3) 669-3970

EdwardJ. Burke
By his 4ttorneY,

cent A. IVenners, Jr., Esquire

VINCENTA.WEI{I.IERS,,JR..Itr'TORNEY'\T TJS'- A4 BAV STREET- MANCTIESfER' NH @l(}4
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TIIE STATE OF NEW HAMPSHTRE

HILLSBOROU6H, 55
NORTHERN DISTRICT

SUPERIOR COURT

Dockel No. 0+E-023t

Edward J. Burke

V.

Bunny's Superefte, Inc.
Thomas M. Burke

Marie l. Burke
Bemardine P. Donelson

EX PARTE MOTION TO OUASH SUPBPOENA

SEEKING PRODUCTION OF DOCUMENTS

NOW COME Respondent, Marie l. Burke, by and through her attorneys, Ansell &

Anderson, P.A., and Attorney Ruth Tolf Ansell, and respectfully move to submit the

following:

1. On June 13, 2005, the Petitioner served upon Respondent/ Marie l. Burke, a

subpoena duces tecum, aftached as Exhibit A, seeking to compel the production of

documents at 9:00 a.m. on June I5, 2005; one hour prior to the commencement of

the trial in this matter.

2. AlsoonJune n,2AO5, the Petitioner served upon AttorneJ Ruth Tolf Ansell

a subpoena duces tecum/ attached as Exhibit B, seeking to compel the production of

documenG at 9:00 a.m. on June 15, 2005, one hour prior to the commencement of

the trial in this matter"

3. Each of the subpoena duces tecum include a demand for the production of

documents not included on rhe plaintiff's Exhibit List (filed on May 24,20O5) or



Amended Exhibit List (filed on June B, ZO0$.

4. The Plaintiff never requested the production of many of the documents

included in the subpoena duces tecum prior to June 13, 2005.

5. At the pre-trial conference on January 20, 2005, it was agreed that discovery

in this mafter would be concluded by May.2,2005. See Rule 62 Conference

Report.

6. Transmittal letters conveying conformed copies of estate planning documenu

and all other: sommunication between an attorney and her clients is protec-ted from

disclosure uridei ihe attorney-client privilege. Many of the re{uested documents fali

within the attorney client privilege. Rule 502, Evidence.

7. Many ofthe requested documents are not relevant to the pending issues and

the requests are overly broad, not being limited in time or scope. By example,

Maire l. Burke cannot produce copies of all income tax retums that she ever signed,

all checking account statements, registers and checks, or all investment statements.

B. An undue burden would be imposed on Marie l. Burke and Ruth Tolf Ansell

to produce all of the requested information in less than two days before trial.

WHEREFORE, Respondent Marie l. Burke and Attorney Ruth Tolf Ansell respectfully

request that this Court:

A. Quash the subpoena issued to Marie l. B urke;

B. Quash the subpoena issued to Attorney Ruth Tolf Ansell; and

B. Crant such other and further relief as the Court deems equitable, just,

and proper.

-2-

000043



Respectf u I ly subm itted,

MARIE I. BURKE

By and through her attorneys,

ANSELL & ANDERSON, P.A.

Date:June 14,2OO5

-R^-_
Ruth Tolf Ansell, Esquire
40 South River Road, Unit#32
Bedford,.NH 03110
(603\ 64+821'l

Date: June 14, 2005
-A=-

Ruth Tolf Ansell, Esquire
40 South River Road, Unit #32
Bedford, NH 03110
(603) 6448211

CERTIFICATION OF SERVICE

I certify that on this date I hand delivered copies of the foregoing to: vincent A.
Wenners, Jr,, Esquire, B4 Bay Street, Manchester, NH 03104; James A. Normand, Esquire,
15 High street., Manchester, NH 03104; ovide M. Lamontagne, Esquire, 1 1 1 Amherst
Street, Manchester, NH 03101; and Danielle pacik, Esquir., 111 Amherst Street,
Manchester, NH 03101.

Date: June 
'!4, 20A4

Ruth Tolf Ansell, Esquire

-r-
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SUBPOENADUCES TECUM

STATE OFNEWIIAMPSHIRE
HILI-SBOROUGH, SS

TO: ]\rls. Marie Burke
121 Arab Street
Manchester, I{H 03104

You are.required to appear before the lfi[sborough eounty $rperior Court, 300. Chestnut
Street, Manchester, New Hampshire, on Wednesday, June 15, 2005 beginning at 9:00 a.m, for
a Court Trial to be held by and betwixt

Edward J. Burke v. Bunnyts Superette, Inc., Thomas M. Burke, Marie I. Burke and
Bernardine P. Donelson

and you are required to bring with you and produce at the time of tle Court Trial aforesaid,
the documents in the attached list.

HEREOI'I'AIL NOT, as you will answer your default under the penalties prescribed by law.

Dated at Manchesbr; N.H. June 13, 2005

VNCENT A}JENNERS, JR, - ATTORNEVAT I.A'{ - 84 BAY STREET- MANC}IESTEN. NH OE1o4

000045



$wa1d r Burke v' Bunny's superette, Inc., Thomas M. Burke, Marie I. Burke and Bemardine p.
Donelson

Hillsborough County Superior Courf
Northem Distuict
DocketNo.: 04-E-025i

5 -

A1l exhibirs listed by any other party ro this acion.

Any and all e-mail correqpondence, hand-written notes or other docunents which
relate to this claim.

any aa! all e-mail correspondence, hand-written notes ol other documents including,
but trot limited to, accounting records, loan documents and tax returns which relate
to Bunny's Superefte, loc. and fhis claim.

Any trust documents or rrrills executed by Marie I. Burke.

Auy deeds to or from the parties.

Any and ail correspondence exchanged by the parties.

Any and atl pleadirys, interrogatory arswers, depositions, photographs or other
documents in the possession of any party to this i:rse or refterred to 6y uoy pur,v
in liis case.

All Durable Powers of Afforney signed by Marie I. Burke.

Health Care Powers of Aftomey signed. by Marie L Burke.

Ail tran,smittal letters conveyiag conformed copies of powers of Attorney, wills, trust
or trust ameodments of lvlarie I. Burke or ttre Marie I. Burke Trust.

All checking accoutrt statemeffs, registers and cancelled checks of Marie L Burke.

All sunnaries of checking accounts, income and expenses, prepared on Marie
I. Burke's behalf for her accountants.

!9pies or au statemerts from stock brokers, itrvestrtreot advisors or others regarding
Marie I. Burke's stocls, bonds or any and all other invesfinerits.

4.

J .

6.

7.

8 .

9.

10.

11 .

1?.

13.
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Copies of all brnk 2ss6unfs, certificates of deposit, stocks and boods and any and
all other invesmefis of Marie I. Burke.

15. Copies of all of Marie I. Burke's incooe ia,r retums.

L6. Copies of all of Marie L Burke's fioancial records.

I7. Copies or originals of all Wills executed by Marie I. Burke prior to Jaauary 7, 1999.

18. A list of Marie L Burke's assets prepared by Thomas M. Burke and given to Ruth Tolf
Ansell, Esquire.

19. A list of lvlarie I. Burke's grandchildren by name and birth date prepared by Thomas
Burke and given to Ruth Tolf Aruell, Esquire.

2A. Ail documents relating to the purchase and/or sale ofreal esfate situate at: Rockland
Avenue, Mauchester, NH; North Adams and Webster Streets, Manchester, NH; and
Webster Sffeet, Manchester, NH.

14.
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SI]BPOENA DUCES TECUM

STATE OF NEW IIAMPSHIRE
HILIJBOROUGH, SS

TO: Ruth Tolf ArueII, Esquire
Ansell, Barratlale Law Firm
40 South River Road
Bedford Place - Unit 32
Bedford, NII 03110

You are required to appear before the Hillsborough County Superior Courr, 300 Chestnut
Street, Manchester, New Hampshire, on Wednesday, June 15, 2005 begiming at 9:00 a.m. for
a. Court Trial to be held by and betwixt

Edwaril J. Burke y. Bunny's Superette, Inc., Thomas M. Burke, Marie I. Burke and
. Bernardine P. Donelson

and you are required to bdng with you and produce at the time of the Court Trial aforesaid,
the documents in the attached list.

ffiREOF FAIL NOT, as you will arswer yoru default under the penalties prescribed by.law.

Dated at Mauchester, N.H. June 13, 2005

., Justice of the Peace

VINCENTAI'IENNERs, JR. - AITORNEYAT LAW - A4 EAY STREET'- MANCHESTEF, NH @IO4



Edward J. Burke v, Bunny's superette, Inc., Thomas M. Burkq Marie I. Burke and Bemardine p.
Donelson

Hillsborough County Superior Court
Northem District
Docket No,: 04-E-0251

1. All exhibits listed by any other party to this action.

2. Any and all e-mail correspondence, hand-written notes or other documents which
relate to this claiu.

3. Any and all e-mail correspondence, hand-qnisen trotes or other documents including,
but not limited to, accounting records, loan documents atrd tax returus which relate
to Bunny's Superefte, Inc. aqd this claim.

4. Any trust documents or wills executed by Marie I. Burke.

5. Aay deeds to or from the parties.

6.. Any and all correspondence exchanged by the parties.

7. A,'y and all pleadings, interrogatory answers, depositions, photographs or orher
documents in the possession of any parfy to this case or referred to ty rny party
in this case.

8. All Durable Powers of Attorney signed by Marie L Burke.

9. Health Care Powers of Attorney signed by Marie I. Burke.

10. All transnitral leters couveying conformed copies of powers of Anorney, v/ills, trust
or trust amendflrents of Marie I. Burke or the Mrrie I. Burke Trust:

1 1 .

12.

A11 checking account statemetrts, registers and cancelled chect:s. of Marie r. Burke.

A1l summaries of checkiag accounts, incorne and expen$es, prepared on Marie
I. Burke's bebalf for her accouotants,

copies of all stateEents from stock brokers, inveshent advisors or others regarding
Marie I. Burke's stocks, bonds or any and. all other investneffs.

13.
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Copies of all bank accounts, certificates ofdeposir, stocks and bonds and any and
all other inyestments of Marie I. Burke.

15. Copies of all of Marie I. Burke's income tax return$.

16, Copies of all of Marie I. Burke's financial records.

17. Copies or originals of all Wills executed by Marie L Burke prior to January 7, L999.

18. A list of Marie I. Burke's assets preparcd by Thomas M. Burke and given to Ruth Tolf
Ansell, Esquire.

19. A list of Marie I..Burke's grandchildren by name and birth date prepared by Thomas
Burke and given to Ruth Tolf Ansell, Esquire.

20. All documents relating to the purchase aad/or sale of real estate situate at: Rockland
Avenue, Manchester, NH; North Adams and Webster Streets, Mauchester, NH; and
Webster Street, Manchester, NH.

14.
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GOPY
TI{E STATE OF NEW ITAMPSHIRE

HILLSBOROUGH, SS,
NORTFIERN DISTRICT

SI'PERIOR COURT
04-E-0251

Eilward J. Burke

v.

Bunny's Sup€rette, lnc.,
Thomas M. Bwke, Marie I.. Burke,

and Bemardine P. Donelson

PLAIIITIFF''S REOUESTS FOR FIIIDINGS OF X'ACT AIID RULINCS OF LAW

The Plaintiffrespectftrlly requests that the Court make the following fiadings offact and

ruling. of law:

1. There existed between Bemard Bwke, his wife, Marie Burke, aad their clildren,

Edward J. Burke, Thomas M. Burkq and Bemardine P. Donelqor, a verbal agreemenl that all of

the property owned by Mr. and Mrs. Burke, consisting primarity of tle business ktorr,n as

Bunny's Supercttq and tbe real estate and personal property which was derived primarily from

the profits and operation oftbat business, (i.e. sitr:ate on Fine stee! 68 and 100 webster sreeg

Liberty Steet and Amh Sheet) belonged to the members of the Bwke family in oqual shares.

Speoificaliy, Mr. Bwke and his children agreed thatthe business of Bunny's Superctts, the lond

and building on which it was sihutq aad various other rcal estate, in addition to Mr. Burke,s

estatg was "all of ours ia equal shares". The oonsideration for the agreement was, on the part of
f

the children, that each of them work hard in the family bwiness without compensation The

children did so and Mr. and Mrs. Burke, although keeping tbe legal tifle to the property ia their

name or names until 1999, acted in compliance with the agreement.

2. The agreement between the parties continued and was observed affer Mr. Burke,s

VTITENTN.TTENNERS, JR.- ATTCRNIY.If LJ\IIV- A4 BAY S'REET. MANdJESTER, NH €tO4
000052



death in 1991. Specificalln Marie Burke, Edward J. Burke, Tbomas M. Burke ard Bernardhe P.

Donelson agreed that all zuch property continued to be o'wned equally by the parties. 3.

3. Specificalln after Bemard Burke die4 the business lnown as Bunny's Supereffe was

owned in four equal shares (and incorporated and formalized by the issuance ofshares) aad it

was a$eed that N{rs, Burke woultl contimre to hold legal tifle to the real estate in her nane,

althougb Thomas atd Edwald Burke would maoage the pro,perp for her and generate net rental

for her income. The bwiness, the real estatg And the balance ofher estatq contiaued to be

omed equally by the four (4) members of the Burke Family dwing their lifetimes aud" at Marie

Burke's dea& would pass in oae-third equal shares to Thomas, Edward and Bemardine.

4. Oral agreements between parents and children to hold properry in such e Ina.nner or

to leavo an estate to cbildren in such a marner is not unwual iu New lilampshire jurisprudenoe'

See, Tsiatsios v. Tsiatsios- 140 N.H. 173 (1995) and Shaka v. Shaka 120 N.H. 780 (1980).

Compliance wit! the Statute of Frauds or Statute of Wiils is not required in order to enforce such

an agreemenl See, Foley v. Elliot Hospital. 93 N.H. 186 (1953); Bovle v. Dudle.v. 87 N.H. 282

(1935). The grounds for enforcing a contract include firll performance, part performance,

detrimental reliance, quantum menriq fraud, undue fulluence, and other equitable considerations.

5. Ia Tsiatsios. supr4 *re decedent orally promised to bequeath a farm aad motel to

his children in exchange for their promise to pmvide services to him without mo[etaxy

compensafion- The children performed lheir part of the bargain for a good part oftheig lives,

working hard tom a young age and foregoing maay youthfirl activities. The decedent often

repeated his promise regarding his bequest ofthe real estate to the cbildren in exchange for their

services. After his wife did the decedent tired a housekeeper and executed a will leaving the

property to his female housekeeper. Ihe jury found tbat the decedent bad made an oral promise

MI'IIf,NTA,WEI\DiIER.S, E. - ATTDFINSY,i.LAW- A4 BAY STRE:T- MAN(}IESTER. NH OS1O4
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to bequeath his estate to his childreu in return for their cotrhihrtion to the family finances. The

Trial Court held that although ordinarily oral conlracts to devise real property as compensaxion

for personal services are une,nforceable under tbe Statute ofFrauds (see RSA 506:1), it does not

fall within the Statute'\^,hen some operating facts, such as frau4 part performance or other

equitable considerations, are present " See, IIam v. Goodrich. 37 N,H. 185 (l 858), and Weale v.

Massachusetts Gen. Housing Com.. 1 17 N.H. 428 (1977). The Court held that the performance

ofthe serrices was substantial and it was not necessary that tbe children provide the services up

imtil the day of their father's deatb" The oldest ohild began working for bis father when he was

very young and he was never idle. The agreement was "tte pbilosophy under which the family

ran" aad the decedent repeated his promise "all the time." This evidence, which is remarkably

simil6ls ttru1 ' th6 case at bar, was held by the Supreme Court to sanction the existence of a

valid offer, aoceptance, and consideration.

6. In Isiatsios. some ofthe real estatq as in the case at bar, had beel conveyed by

the decedent to the housekeeper. The Supreme Court held that under the Uniform Fraudulent

'fralsfer Acf RSA Chapter 545-A, the Trial Cornt was able to set aside the trarufer unless the

harsferee took in good faith and for reasonably equivalent value. See, R.,SA 545-A:8, ta

Tsiatsios. ancl in the case at bar, the defendanq Thomas Burke, who was the transferee of the land

and building on which Brmny's Superettg Inc. sat did trot give reasonably equivalent value in

exchange for the tramfer and" as a resul! it is proper for ajudgment to be entered for {he

Plaintitr The Supreme Court held that there was no necessity for the Plaintiffto obtalrl a

judgment against Marie Burke, tbe transferor, or Thomas-Burke, the transferee, before the Court

is Bble to set aside the traLsfer if in iloing so, it will effectuate tle agreement between the parties

and if by declining to do so, it is rmable to edorce the agreement. The decedent in the Tsiatsios

VlllCllrlTA"WENNERE, .,F|. - A'TTORNEYAT lr}'/- S4 BAY STFEET- MA^ICHESTER, NH @lO4 000054



casq in fact made it clear to the housekeeper that she should sell the real esane before 1tre

children could '!ull it itrto courf'. This testimony is remarkably similar to that offered. by

Thomas Burke that his mother was prompted to convey the real estate so that Edward Burke.

could not pull the will and trust into probate Couri.

7. It is not necessar/ to assert a claim solely against the transferee of fraudulentiy

conveyed property in order to secure tle re+onveyance ofthe same. See, Tovrn ofNottinehaq

' v' Bonsur- 146 N.H. 41s (2001). It is not solely agreements to bequeath property, or to leave

estatss at deatb' that are either enforced or not enforced by the supreme court ofthe state of

New rlampsbire based upon orar agreements, or set aside oo the basis of ftaud duress or undue

influence' In Andersen v, Andersen r25 N.H. 6g6 (r 9g4), the supreme court herd that a

property settlenent in a divorce, like any other contract in the state of New Harnpshire, may be

set aside for "fraud, undue inlhiencq deceit and misrepresentation." see, Durkin v. Durkir t t 9

N.H. 41 (1979). The New Hampshire supreme courf held tbat the basic rule was that the

PlatntifFaged tt r. (i) a relationship of husq (2) a heach of tbat tust, and (3) a resulting action

which failed ro firlfill rhe plaintif,ps intentions.

L In Edserh v. Edqerly. 23 N.I{. 407 (1905), rhe decedent had e4pressod an

intention of dying intestale. As in the case at bar, both lri{r. and Mrs. Burke had agreed that the

property belonged to themselves and all of rheir children equally. Marie Burke execgted no will

until rhomas Burke took her to his lawydr to wite the rrill. As in Edgerh. at xhe darqof the will,

Marie Bwke was old and in feeble health, she was not likely to form new ideas, she co'uld be

easily influenced to acc€de to the wishes of rhomas Burkq and she was brought to the office of

Thomas Bwke's larrye,rs, Devine, Millimet & Brancb, where she,was introduced to Attomey

Ruth Ansell. The burden is on the plaintiff, Edward Burkq to demonshate rvhether or not it is

VII\CENTAI,ENNERS. JR - A?ToFNEyAT l-IJrV- A4 BAy STRGT_ MA$EHESTEF, NH oslo4 000055



more probable &an ofJrerwise, tbat [4rs. Bwke's will, Trust and subsequent amendments to htr

Trust' w€"e prepared by uodue influence. The New llompshire supreme court held that the

usual presumption and validity of the will does not arise when it is executed under ciroumsrances

that the Testaxrix was dependent upon or subject to the contuol ofanother, makes a will in that

other's favor, and there is an absence showing that the tansaction was fair and honest.

9. Tle Defendant, Thomas Burkq undury influenced the Defendant, Marie Br:rke,

and to execute her rrill and rrust in 1999, and to convey real estate to Thomas Burke in 2004,

and these talsfers should be set aside.

10. In Edgerty. supra" the Supreme Coud held that whenever it appears that tbe Donor

was dependent upon or under the control ofthe Donee, and rhat xhe Donee took an active part in

procuring the gift, it may be infened that the gift was procured by untlue influence. In Edeeill/. it

could be ftulher fountl tbat the Donee was the confdential advisor ofthe Testalrix with lespect to

all ofher i:usiness a.fairg and that she was dependent upon him and subject to bis control in such

matters and that her condition was such that she was hardly capable of forming new ideas but

could be easiiy influenced to do as he wished and tbat the Donee $,as anxious to have her make a

will in his favor and took her to a scrivener ofhis choosing who executed a will giving htm

substautially all ofthe properly.

11. Marie Buxke was dependent on Thomas Burko ancl zubject to bis contol and was

easily inlluenoeil to make a will, Trust, and deed in bis favor. ,

12. Knox v. Perkins. 86 N.H. 66 (1932) considered verbal agreemenG made by and

between the parent snd twe fesfsl clildren. As in the case at bar, the agreement was not limited

to specific property, but to the total assets ofthe estate on the tleory that tbere was a valid and

enforceable coahact between tbe mother and the step-son to re&aiu from altering their wills.

VINCENTA.'flENI{EFS,..R. - ATTORNTEY AT t-!g/ - A4 FAY STFEET- MANC}IESTEF, NH @1o4 000056



Performance by .the mot&er of her part of the agreement woulil lake tle case out of the Statute of

Frauds. seg southem v. Kithedge. 84 N.H, 302. Likewise, the stahrre of wills would not be

violated for zuch a conbact is not a testamentary disposition of property. see, 'white 
v.

Winchester. 124 Md. 518.

13' The Plaintiffhas substantially prformed the agreement by working for years and

Marie Bwke breached the agreement by transfening nearly all of her proper{y to the Defendatrts

before her death.

L4' In the case at bar, the agreement between Mr. Bemard Burke and Marie B*rke,

and their children, was that all three ofthe children wolld be rreated equally with respect to their

parenls' estate' Thi! agreement l'Es to be implemented until 1999, by ueating the properry as

equally owned during Marie Burke's lifetime and at her rleath by Mrs, Burke dying intestare or

oa6o*i"s fividing her estate equaily among her children- It ,oas only in 1999 that Marie B!*e

actually or anticipatorily breached the agreemen! because of the undue influence of rhomas

Burkg and executed a wiil, Trust and deed, in vioiation ofthe agreement.

l5' This court has the authority to enforce arr agreement by setting aside trar5fbrs by

dee4 ol Trusl or modi$ing such instruments and otherwise exercising ali remedies which it has

ia equity' upon a showing that the parties executed deeds of conveyance, trusts, or other

agreements due to fraud, duress, undue influencq deceit or misrepresentation see Durkin. supra

at 1 19' The court may grant reformatioo in proper cases where the instrumeirt (in thiq,case, the

deed ftom Marie Burke to the Trust and then the Trust xo Thomas Burke, as weli as thb pour-over

o*t,* the various amendnents to the Trust) fails to express the intentions that the parties had

in making the original agreernent to bear all members of the family egualy. see, Erin Food

servs" Inc. v. 688 Prdps.. I l9 N.H. 232 (1979); Gaqron v. Fronovost. 9? N.H. 58 (1951).
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16. In Crntice v. Dixo4 ?4 N.H. 3g6 (1902), the New ltrampshire Supreme Court

corsidered the elements ofundue influence in determining whether or uot to set aside or compel

the restit'tion ofproperty transfened by one party to his niece 'pon the grouods ofundue

irfluence. The ovidence was that the transferor was eighty-eight years old when the contracr wa$

made and that tbere were other nephews and nieces who had been teated equaly in his will,

prior to the transfer in question. The Supreme Court held that the Trial Court properly inquired

as to whether or irot the haf,sastion was uqiust and ureasonablq autl that that finding would be

evidence as to not only mental competence but as to undue i:rfluence. The decedent had the right

to dispose ofhis propers as he saw fit, but ifthe disposition'was uueasonable or uqiust or

naturally to be expected, it may be colsidered as evideoce ofundue influence.

17. The disposition ofthi.s illatter is unre€isonable and unjust in view ofthe agreement

made by the parties and the adherence to the same for many years prior to 1999.

I 8. The Defendant, Thomas gug., acted for a number of years as a de facto atromey

for Mmie Burke. Accordingly, if the Court were to fi$d that the hansGr of real estate to Thomas

Burke, the execution of the wili and rnrst by Marie Burke, were subshntial produce of the

control which rbomas Burke held over Marie Burke and her decisions regarding property,

Thomas Burke should b€ held to the sane standard as required for aa agent as set forth by RSA

cbapter 506. specifically, RSA 506, rv (b) provides that if the agent made a traosfer for less

than adequ4te consideratio4 the agent sball be required to prove by a preponderence gftte

evidence that the transfer was autlorized and was not a result ofundue influence, fraut or

misrepresentation. Thomas Burke 6* oo1*91rhis burden ofproofl

t9- The attached chrooologr derronsfrates that th6 Defendants purposely kept the

Plaintiffin the dark and made cbanges to divest control of all assets to Thomas Burke and clivide
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zubstantially all assets between Thomas Burke and Maris Burke.

Respectfirlly submitled,
Edward J. Burke
By his Attome.y,

Dated: June 15,2005

84 Bay Stueei
Manchester, NH 03104
(603) 669-3970

CERTIT'ICATION

I hereby certif that a copy ofthe within Requests for Fiodings ofFact and Rulings of
Law has been haad-delivered to James A. Normand, Esquire, Ovide M. Lamontagnq Esquirq
and Danielle L. Pacilq Esquire, Ruth Tolf A:nsell, optr)osxlg counsel t

Jr., Equire
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HILI.SBOROUGTI, SS.
NORTI{ERN DISTRICT

TTIE STATE OF NEW TIAMPSHIRE

SI'PERIOR COURT
04-E{251

. 
Edward J. Burke

v.

Bu ly's Superettg Inc.,
Thomas lvI. Burke, Marie L Burke,

and Bernardine P, Donelson

PLAINIIFF9S MEMORANDT']i{ OF I.I\W

I. FACTS:

I. THE AGREEMENT:

The agreement between Bernard and Maris Burte and &lwar4 Thooas and Bomardine, their childro4

was tlat everyole was to work lard and as soon as they were ablq for fte connon benefit ofrhoir family. In reu:r4

each member ofthe frmily owncd an equal ehare in the hmily busirsss and the frnily's pfopsrty, and. upou the

death ofthe parentq the ohildretr would continue to own equal shares. Money ald frmily wue about equal in

importame rcas the philosophy tryon wldch tle Bu*o chil&en have besu rahsq acoording tre testimony of ldarie

Burke.

Thomas Bui<o tsstified no such agreement exi$ed Maric Burke. testified Sd 'shc did not tbinld' there flas

such ao agreemenl Bemardine testifi€d liat she did not reoall orc rray or the other, her frfter, Bemard Burke,

telling frmily mombors that the agreeE€nt ws ftat all wore workiqg for one atlofter atrd ihat all membsrs of rle

fumily owned tlo businesg real or persoml pmperty tnat rcsutted from tho pmfit or reveuue oftbe businesq cquaUy.

Sh€ testified t}'ar Bemaral coulilhave 'n,de &ese statqn ts or he could nothave made theso statemetrts. Shejust

did not recall She testified that Thomas add E6?ard spsrt more time with the busin€ss and sud convorsatioos were

more liksly to.hsve occwred betweon trem and h€r frll€i thrn to havc included her. She did testi$ tral after

Bcmard Burke died in I9l, there we!€ discussions amolg Thomas, Edward, Made and horselfregarding the

businsss and itwas decidod (as sho recallod, at hcr own suggestion) llat 
the business be iuco+orated and sbar€s

issued to all foljf ofthen equatly, Bernlfditrs did not work h$o stor€ in 1991, rvas manid had her olvn ftoily,

and vas engaged ftll time in the resl cstato bwiness She was clearly ofths ophion, in 1991, when she made her
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suggestion that she did, in fac! own a one-quarter interes! at least in the businers.. When asked whether or not the

agreement included the real estate, sho indicat€d that she 'lflas not in" on tlFt discussiou Bemardine did not know

one way or another whether or not the real estate was included in what was to be o*tred equally by &e family and"

aPart ftom the equal twenty-five hterest ihet each member ofthe family each owned in the bwiness, the balance of

tln agreement was an-anged among Edward, Thomas and Marie,

Afier Bemard Buke diecl in I 97 I , Marie, Thomaq Edward and Bemanline re-affirmed the agre€ment, ie.,

that the family property was owned equally by all ofthern and at Marie's deatl! uras to be owned equally by

Thomas, Edward and Bemardine. The only modification to the agresment was that although the real estate would

coDtinue to remain iD Marie's namq she would receivo the rontal income ftom the same, and trat the businesses

would, for insuranoe and liability purposes, be incorporard with aU fou1 owning an equal number ofshares of

stook ln addirio4 it r+!s und€rstood by all oftho parties that in the mid-1980s (approxinately 1985 or l9EO, when

Marie Bur*e became 65, she would coUect her.Sooial Security checks and cash the same. She testified that she did

so and that those Social Seoudty checks provided her wifr her cash needs from ttrat time rmtil the pr€sent, wiflout a

need to either deposit the samo into the joird aocount wilh Thomas, or to withdraw ary zuffintial amounts of cash

Aom thatjoint accounl

Thomas and Bdward Bu*e relied on tlis agresment their entire lives. They r+orked at the frmily business

from the time they were young chiftlron until the presenl Elnard began working in the restsurant when ho uas t€n

or twelvo years old and is nov sixty. Hc sp€nt ify y€ors ofhis life working in relianco upon this agreemetlL

Thomas Bur*e also *or{<ed in reliauce upon ttris agree'mong albeit with some filrtler'limo oF to attend college anil

spend some time in the Sorvice, and he per:formed somewhrit lighter duties as a ohil4 Bemardine Donelson also

relied upon this agreemeng uorking tbrough hor childhood and yormg adult yean until she manied, began teaching"

antt theu later became a realtor. Sho has continued until the present time to occasionalty help out in the fanily

business, whether as a cashiu or a realtor, and was not needed to work evory day, as were Thomas and Ed',rard- She

was neverltreless contide$d to be au oqual participating member ofthe family insofar as ormership was concerned.

Edward Burke relied sa rtric agesmenl te his dehiment. Accordingly, therc was adequate consideratiou for

the agreement" He wor{<od every single day ofhis life for tLe family business from approximately the age ofteu

until Februafy, 1996. He gave up lunch hours during school as well as after-scftool activities in order 19 rpork - frst
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in the restatlrar$ atrd then in the stora md related famity btisiness pulposes. The whole family worked hard and took

but a few tips before Edward's high school years to York Beacll Maine; otherwise there were no vaoations snd

Edward's after-school activities were limited to occasional CYO baseball games. Ertwurd received no salary for his

work until after h6 was married some years after graduating fronr high sc[oot. Eveu thelL his salary was barely

what he n€eded to sureive. Althou€b the business was o',med equally by all ofthe fanily menbers, there was no

doubt that Bernard Burke was the boss ard he determined wheo and how much Edward Bude's salary was to be.

Ed$ad Buke testified ttrat but for tle ageenent and his relianco on the same, he woultl have looked

elsesthere for much higher salary or compensatiou atrd not have sp€nt the y€als that he did working for the family.

The Defendmls appar€ntly argue that Edward Buke rras adequatoly compensated for his yean ofwork io the fanily

business firsl by having his mom and meals paid for as well as clotbing ad othe! cos6 ofbeiry brought up,

togother with an allowance and use ofthe family car wLen he *as young prior to his marriage, aod second by being

paid a mlary once he was manierl Howwor, the oompensation paid to Edr+ard Bu:ke after his rnarriage vas

marginal compared with what he coulcl have eamed elsewhero given the numbe( ofhours and lolalty he exteuded to

the &mily business, together with his aie* a.ud ability to op€rate several supermartets d orc time,

Edward would not havs wor*ed so hard for so long, aad for so litflc money, but for tte agresm€nt asd his

beliefthat he ott:red an equal share in the Bmily business and in the real aad personal prop€rty that the busitress

generated No child works &om the age often rmtil nalliags in his early twontios for no compensation at all rmlpss

there is some financial undershnding by a[d botween the bthen od the son, &hrad Brrks would bsve rct dovoted

thal arnomt oftime ofhis oarly childhood ard adult years for no pan simply out oflovs for his frmlly, Hs did so

becauss ho relied on the agreemont thar he omed an equal shqe in the frnily busincs and fro real and personal

property derived tom lhe profie offte businecs.

All parties agree ihat the &rnily relationships dst€rioratsd but do not agree on the cawc fhe caue is

probably irrelevanl !

I &lward Bur*e aud Beruardhe Donolson tectifed that G'nily relationships were vory close whon tho
fmily was youuger, and tlat the frrnily begao to driff aprt but still mahtained 'lelatioDshipC' until Fsbruary, 1996
when Edward Bu&e lbftitc store. Theirr8collection is probably the most.acourale.
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2. TEE, GROWTH OFTIIE FAMILY BUSINESS3

Not only did Edward build the business in the normal sense ofthe word, he literally and physica y buitt the

. building in which &s marker is located today. He porformed all ofthe construction wodg together with his &frer, to

rsnovats the restauxaot anil two separate buildings {itrd busitresses futo whal is now Bunny,s Superette. He cotrverEd

part oftlE house rhal is now the market into a boarding house and naintahed it Bemarcl Burke ad Ednard Burke

were literally building the sior€! vitile Bemard Burke was also on the road selling life insurance h order to get cash

for ftrthef materials and ronovations. Dudng &is tine, Edward, Mari€ and Bemadine worked itr the store unlil it

was fnished' and up and nbnin& at which time Made BudG was sble to stay at home as a housewifs.

Edward Burke testitred that he did not attend college because he had no real option and was wolking righx

and day to build up &o brsiness aud tying to build &e frnily's fi:nre. Altlough Thornas ard Bsmardine aft€rded

college, the tuition was ineryensive and ttey lived at home and they worted in the business after school 1homas

att€trded a two-year college then known as Nsw ttanpsbiro College of Acoormting and Commerc€ enat B€rDardille

went to collogo at Nofs Dame co ogE btt she contfuued to wod< in the store after school ancl on weekeads.

Mward Burto continued worting witt his rather nhile ltromas was still in school. He ad his frth€r

bought a Eark€t on Rockland Avenue on the wort side ofMarchester. They bought a slore (ron Thumb) in

Massachuseth and Edward took ib eEtirB contEnts, includirg iaventory and equipmor4 and installed it in the

Rocklrnd Aveoue rtore. Then . he op€ned the store and @an runniDg i( vith the assisrance of his hther and

Bomqdine,

Bornard Bwfte and Edward also bought another ma*et on EIn Street in March€ster, naned Rydall,s

Mar*el tt llas operaled only for sk to eight months becauso, in &tward's ophion, it was a micbke to havs

purr'has€d it, as it vas an othnic markel h'ior to B€roard's (oalh, both Ryda 's Madct and the market on Rocklanat

Avenrue wslc sold" Bemllal Brtrke had had amyocadial inhrction antl &lrryanl sold tha Rockland Avenle bgsiness,

hd retained aud cout'nued to rcnt the ladd atrd building on vhich it was sifralo to the nsw ou61€rs of the ston AU

ofthsse transactions, including the building ofButrDy's Sup€retlc, $e Rocklanrl Avenue store and Rydall's 1v1a*ot,

together with other real satc purchases aad the poceods ofthe sale ofRydall'r Market and the Rockland Avsnue

stot€ were all oonsidered to b€ a Part ofthe &mily brsiness. The business was in ths orme or nameg of Berna:d aod

Mario Buks, but rcvutheless, mrsiilerod as part olthe ono businoss.
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Approxinately itr I 966, the Intemal Rsvetrue Service audited the business. Bernard Bu*e was not a good

bookfteeper and the accouDtant for the business advised Edward to handle the finances ofthe business. He then did
' 
so r:ntil he lefr. Bunny's Superene in February, 1996.

Thomas Burke did not work in the family bwine*s until the late 1960s. Bemard Br:rke told Edward that

Thomas was to return to lhe business, and although Edward did not think that he should acceded to his father's

wishes. Bernard Burke rweatod to Eduard that the business continued to be owned by everyone equally, and that

inoluded Thomas, whethef he vas working at the store or no! and Bernardine whether or lot she was working in the

store.

In 1971, after Bernsd Bu*e's deatb, all parties €r€od to co ime the agreament that all four owned the

brsin€ss and all rcal eshio and personal property gonerated fiom the busiaess or'er the years. Marie Bute had litle,

ifanything to do wiih busiuss affairs ofany sort after 197I, including the incorporation. She told Edwad Burke,

as he testified, to simply do vhat he thought was fair. He and Tlomas consulted A$omey cherles Dunn and he

advised themto incorporae, md so they did- The incorporation was not conside.red by Edwaril Burto to be a'giff'

from Mariq since ho alrcady ovned his one-fourth share. Furthr, the parties agreed tbat th€ real estate would

oontinue to remain in Mrie's name for incone ard tax pwposes, but uould be owned by all four equally and, on

Mario's deatb, by the three children equally. In so holding the real estale, tho rental income would be paid to Marie

and this income would replace &o income lo$ Aom B€rurd Buke.

3. MARIE BURKE'S ESTAIE IS TH3 FRUTT OF BI'NNIIS MARKET:

Bemard Bmkc's estate was iDsolvent he owed nrore than he orned. Tho probate ofth€ Estats ofEemard

Bur*e (Soe, Defendard Thomas Bu*e's Bxhibit A) indic*es that there rBas an itrver$ory ofpenonal property of

$71,$0.00 oonslsting ofmoior vohicles atrd the business ofBuny's Superese valued at $68,913.00. Ths final

accormt filed and approved by &e Probate Court listed debn of$63,774.00 and consist€d offive (5) bank loBtrs

totaling $33990.00. Four (4) ofthecs b6Dk loans wero presumably secured by tho property &en owned by Bemard

Burke md Marie Burtq ie,, &e land and buildinp on Pino Smeq tho houso on Arah Stree! 5$ Websts Steet, and

land and buildings * Rmkland Avenue. Alsb listed were r€4lestate.hx€s in the amount of04,664.00, $7300,00 for

air conditioning for Bunny's $+oret!o, and $2,570.00 ofmiscellaueous debt In ser'tion 3 on Form l0l, asjointly

hold propcrty, were listed tle foin (4) parcels ofrsl estate (Arah She8t, Rockland Avenue, 68 Wsbstef Stest and
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the two parcels which comprise dre land and buildings for Bunny's Superette Bt ?7 Webster Street and 753 pine

street). Also listed were miscellaneous stocks aad boncls in rhe amount of$63,530-00, for a total ofcurrently-held

proPrty valued at S184216.00. Tho values were accepted by the Intomal Revenue Service and a Closing Letter

issued.

The Plaintifi, Eduard Burkg testified that Bernard Burke was essenrially insolvenl Ths real estate was

encumbered by mortgages and the banls callod the samo and required him to make anangemeots to pay ttre $anle

off He wus able to re-arrange fte bwiness cash flov to do so. He rms also ofthe opinion tha! with the exception

ofone stoclg the stocks and bonds held by his father were essentially ofno value. The Plaiatiffs opinion ofthe

valu€ ofdhe stocl\3 snd bonls was essentially correct because by November, l9M, the value ofMarie Burke's

portfolio was $3,610,95. The Plaintifi, Bdward Burke, testified that the brisiness was really worth little or nothing

unless he and his broth€r, Thomas Burke, continued to r, ork Accordingly, the famity agreed to their continued co-

ownorship in the business aud the real estate to provicle an incentive for Bdward Burke aod thomas Burke to

continue ',tor&i4g" and by leving Se real estate in Marie Burke's namq to altow Bunny's Srryomtte and fte other

retrtal pmperties to pay retrt into the 'teal es,talo accounf contsolled by Bt*ard Bur{<e and Thomas Buke, for Marie

Bu*e's benefiL The balance ofthe agroemenl ofcourse, was rhat sny additional rcal estate or asses accumulated

by Marie Burke as a rosult ofthis agreemont would contitrus to tr ouaed by tle frrnily as a goup, in equal shares,

partfunlady if tho same were the prweds of the re al income ofthe property owned by fte &r,ily, orthe salc of fto

same-

Marle had no income from any source od[er rhan Bumy,s Superstie. ltomas and Frtward Burke testified

that thg busfuess vas really not worih anything rmless one or both agreed !o continjre rurning lhe stors. The r€al

estate was vorth very lifrle h 1971, dnd its yalue was oftst by mortgag€ indebtedness. It ums only beca{se of

Thomas aad Edward's cotrtinued efforts (and to some extent Bernardire's) rhet the real €state uas able to getrerate

income for Marie aa4 ultimat€ly, to hcrease in equity. Further eooetionr to the real osrato (100 Webster Steet and

Liberty Sfreet) wer€ likewlse derived from the profits ofBunnyt Supersse and thc efforts ofE{tsard and Thonas

Burke' Ibe real estate and Mmie Burke's persoaal estate are the ditcl rcsrlt ofthe pro6b geneSated ftom Buony's

SuperBtt€ and ths effolb ofThomas and Edward Bute, and are subject to the agrcem€nt lh4r the parties uade itr

r97t.

The deal Marie Buke meds in l97l tras agood one at tte tine sho was iplolvent and had no income,
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She has had over thirty-five years ofsubstantial income and comforbble living. She has never had to vrite a checg

has had all ofher expernes paid by the 'reat estrte a.ocoun!" and v,hen she becamo sixg-five cashed her Social

Security checks to spend as she wished. She has seen her rcal €state increase in value and has bee! able to

accumulale a portfolio ofappmximately $250,o00, over half ofwhich is from &e proceeds ofthe sale ofthe

Premises at I 00 Webster Steet and the premises at Rocklaod Avenue. The agre€m€nt made io I 97 I has served

Marie Burke well and is certainly adequatl consideration for her promise to teat hor tbree children oqually.

lvleanwhile, Thomas and Edvranl continued to work long houn nearly wery day after 19?1, and never

would have done so had tley mt colsidercd themselves to be equal ownen ofthe family property with Marie Burke.

Affer Bernard Bu*e's dealh in 1971, E*aard Burte's financial duties included addrecsing all ofhis mother's

pelsonal needs as well as the frmily business. The business and mouey oftt6 famity wes so inlegrated.th,r,

pursuant to the agre€ment, rsnt fiom BEry's Suporette as well as the othsr r€al eshte o'rned u€s paid into ajoht

accornt in the narnes of Bhsrd aud Tbsmas Bwkq in which each bad $ign'inry arlfority, antl rnaintaineit by

Fdward Burke in the storo offica by the store bookkeeper. The c,hecks wero signed by Edward Burte, for the mos

parL The income into lhir accotd was coDsistently considered as part ofthe agreement ofthe parties. Ite account

was rcfe[ed to lhoughout the conse ofths tial variously as tto 'teal €stals accomt ' avlarie's personal accounl"

or the Soir accoutrl" All oftle fucome from lte rental prop€rty w€ot into Mario's account, as well as a small

salary from Bumy's Marketwhioh was elso paid into thst accoutr! althoug[ sbo no lolger vorked inthe store. AII

exp€oses Aom the rental property were paid from tto accoun! as well as all ofMaris Burke's persoml e:eendibr€€.

Marie's porsoDsl e)penditureo ranged fiom items as small as megrpine subscritions, to utilities, h€atin$ real esnO

taxes on hor house, Macy'e biIs, Filene's bi s, and any other day-today expenses ofliving. Ihero were periodic

decls !o casl for Marie ar well (S€o, Defsndant Thomas Bu&e's E fiibit A).

lvlarie's sstalB vJas frrr&er augmonled when Thomas and Eihrard prrdased the 100 Webst€r strEet

properly an l the Lib€tty Sreot prDperty ard put thc same in Marie's nane. Marie Bmke was unable to testi& as to

where and how ths cash was derived for lhe purchase ofthese proprtios, Thomas and Edward Buko agreod that the

ossh for the two pmpertiec came Aom refinancing ths 68 Websl8r Steet Property. Pwchase mon€y mortgages were

given to the Manchesler Fodoral Savings & tnan Association 6E WbbstBr Streot had been purchased by Bomard

Buke prior to his death in 1971, usingthc only income thatbe had,lhc piofits fiom Brmny's Superetle. All ofthe

real €state that Bemard Bu&e purchased in his Drme asjoist tenas lvift Marie also r.vas derived ffom tho prcfits
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&om Bumy's Supereffe and was part oftho family business and enlerprise, ofwhich each ofthe parties orvned an

equal share,

In addition to purohasing the pmperty by re-faancing 68 webster stseet, Thomas and Ed,aard Burke

obtained tenants for the proporly, oollected reDts, armnged for the performance ofrepairs, maintained the books and

reoords, deposited all rents to tle dedit ofMarie Burke (albeit itr thejoint chocking or real eshte account) in

acoordance with their agreemenq and srob evory single check Marie Burke never wote a cieck in her lifg at least

' afror Bemard Bur&e's death in 1971. AII expenses with respect to tie rental properfy were also paid thlough the

same aocouog such as the mortgage, taxes, rcpairs, utilities, aad nrel. Any equig that acctued in ihe properties came

ftom a combination of the initial down payment Aom the re-financo of 68 Websl€r Steet (*dch in tum came Fom

the profib of Bunny's Srperctte), as well as lhe efforts of Mqrud and Thomas Br:tke. The r€al esbls at 100

Webster Stee! Liborty Streel and Rockland Avetru€, es weu as Arah Stee! aud tlre proceeds oftle sale of any of

that teal estate, are all derived from tbo profib ofBunnys Superette as well as the efforb ofEd.rard and Thomas

Bud$ aq4 to some exteff Bemardinc (who act6d as a realtor for I 00 Webster St6ot and t[e Rocklasd Avonue

sales). The real estate was cleerly part ofti€ family enterprise and the agreement mado. Maie Buke did norfiing

with resp€.t to the purchase, repah, renbl financial mort€age, payment of&e mortgags, maintoDanco, and/or sale

ofthe properties. Edward anrt Thomas Buke performed all ofsuc;h duties.

4. 1996 TffiFT:

The Defendants $€gest th! t Edward Burte lsft the business ofBunDy's Super€ts in Febmary, 1996

voluotarily an4 accordingly, should forfeit any and.a dgbb that he hes uad€'r tbs agreement It is the Plaintifs

position fhat he had good causg to leav6 the business insofar as ho was employed, and rhat the agre€rnetrt treyer

required ttat any oftho pard€s continue to be active employees h oder fo retafu toir own€rship interost,

Benrardiae is a full-time r€altor snd helpc out only very occasionally, and is still considered to be atr equal one-

fouth owner. Marie does not work d all and is considqed to be an equal one-fourfu owner.

On one evening in F€hruaq/, 1996, Bemardine was helping_in Bunny's Suporefe. She found a slip ofpaper

under a cash register with a series ofaumbs$ on it Bemardine testified that in h€r opinio4 rhe nr:mbers, which

w€rs a sErie$ oftypical grocery itens in such odd anouub srch as $2.94, $ 14. I O and $ l.ld most likely roprescnted

tite$. She raas rmable to think ofany other purposo for such a slip ofpaper other than theft- She testified fi[ther that
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whoever was stealing from the cash register by not ringing those amounb up was stealing Som the entire &mily,

i.e., all four parties, and notjust "Bunny's Superettq Inc.".

Edward Burke testified that his siger gavo Xhe slip to him and he thought that one ofthe employees was the

thiefand told Ler that he would put it back and keep a canera on the r€gisterto find the guilty person. He ftrther

testified lhat botl he and his sister agreed that tho slip could only reprcs€ stolen motr€y. Eduard Burke discussed

thc matter with his brother Thomas tfie next day aud, to his surprisg Thomas explained that the slip was his and said

that he had expenses for which he needed the money. Edr.vard was so angry that bis brother had stolen from the

family that he Ieft the store that very momitr& He testified that he told Marie Eu*e atrd that hor response was

suprising: she told him Sd he could sbrt another business more sasily rh'n Thomas. @dward had, il the prior

few monibs, fnanced aud assisted his son, JoDaiban, h op€ning a market across tol}n called Jca O's, and Ed'.vard

could work there, Marie sai4) Edward to$ified thst he told his aoooutrhng Mr. Paradis, as wsll as his Iawyer about

ihe theft, and the la*yer advised hiln to call the polico. Edward resdfied that he did not call ths polico because it

v?s a frnily maaer ad &at he did not rpani to iqiurc his mother's healft. Ettward testified, in hindsighl that he

should have asked Thomu to lea{e insteaal ofleaving fiimsslf,, Iu any sy€ng his opinion is ftat he Ieft only his

employmenl behind and not his osnership intdesl

5. CHRONOLOGYT

The Plaintitrsubnittod a obronologr at lte bqinning ofrfiia Trial ar a possible aid or assistaace to the

Court A copy ofthe same is atbched to lhis Memoranduu for ease ofrsGrenos, lte Chronolos' is intsnded to bg

an aid in reviewing thosg everrts arrd documedts which demonshate that Thomas Burke exert€d undue influonce over

Marie Burke, causing hsr to breach the oral agreenent wit[ lte assistance and knowledge ofBemardinet

AII overt acb prior to Jatruary 7, 1999 wers consislerlt with the oral agr€om€nt betlveen th6 parties. Marie

Bu*e testifi€d that she had lo will priorto Janudy 7, 1999. Accordingly, had she diod at any time prior to January

7, 1999, she would bave died inlestre, her eshe boing divtded equally anong fre three ofrildren. Thc lestimony

indicated that aU nssets were itr her sole name, with the orception o{thojoint checkins accomt of 'teal esate

accolnfl, wfrich account was injoint names wilh Thomas Brukc but rrhiqh Thonas Bu*e agreed was really trc

prop€rty of Made Bute,
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Secrery is the hallrnark offraud, duress and undue influenca. Thomas Br:rke bogar to isolate and influence

Marie yean before 1999.

The Rockland Arienue real estate and 1m Webster Steet properties wem sold in January 1987 and,

although Ed'arard was oftho opinion that th8 proceeds strould be distsibuted at ttrat time to all four equally (Made,

Ihomas, Edward and Bemardine), tho net proi:eeds ofboth sales, in the total approximate amo&t of$150,000, were

deposited into the 'leal esiato accormf. In 1985 or 1986 Thomas had taken tlie real estais account to his home and

began to contol thst account and all his uothds o{her accouals aad fruacial aftils. He maintahed the real e$ate

checking account at bis homg rather than in the office at Bunay's Suporette, aud had all ofthe ohecking account

stabmeDts and catrceled ciecls rBfimed to his bome. [Ie changed the accord fiod ajoint accoutrt with Edpard

Bu*e and himsel{, to ajoint account wifh Maris Btrke and himsslf, Thsmas testified that he also received all of

Marie Burke's porfolio shfrmenb fom Morrill-Lpch and prepare.d her fnaacial aftirs in a summary for her

accountant for her annual ta.{ r6hlrDs. Edward Buke no longer had any conftol or krowledge of Marie's financial

aftirs.

Thonas Budce testified that evon thoug! the account wasjoiutly in his trsme ard Ma!ie's, he considered it

to be her accoutrL Ttroughout the course ofthc fial the Defendanu made much ofthe frct thar flie real edtale

involved in this maner ard any porsonal property getrerated by the operations ofthe real estate and Bunny's

Suporetle were in 6e namo ofMarie Burke aad therefore, she is the "legal owner," The Defsndants cannot have it

both vays: Thomas rtas rct a "legal ovrct'oftbe joint aocomt as lts tu€ ownprship vas govoned by the oral

€re€'me btwe€n fre pmies. Lftowise, the &ct that the real eltato and business ofBmny's Superotte uas al any

time in tLe names ofeither BerDtrd Bod Made Bu*e, or at a later timo, in tho name oflvfariq is not oonclusive on

the question ofrvho is the tus ouuer ofthe $"ne,

The preparation for and execttion ofthe January.?, I 999 will atrd Trust wore carofirlly planned in adrarce,

shordy after Edward leff the slore. Thomas testified that ia 1997, shortly after Edq/ard Isff rhs store, Fremeau

Appraisal Associat€o was retained to appraise all ofMarie Brr*o's real eslat€ snd Jobn Ctafts Appraisal Associates

was retahed to appraiso the land and building ocapied by Bunay's Sqerete, Thonas Bu*e r€st'rfiod that he

recsived the bils for Xhese apptaimls anrl paiil for the same by ched$ froE thsjoint account he had with Mario.

Thomas olso testified that tho appaisors were hired to produce theappraisals iu gqaration for the aratrgement of

Marie Burks's affain. Thoeas tostified that he did not ktrow Erhat raluos the appraisen had placed on the properties
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aad declined to produce copies ofthe appraisals. Rlward Burke was not nade auaro ofthe exislence ofthe

appraisals, the purposc for the sarnq or fhe yalues that were placed on the family propaties by the appraisers.

. On January 7, f999, Marie Bud<e executed a series ofdocuments prepared by Atfomey Ansell (l) A will

(see Plaintifs &rhibit 4); and (2) a Revocable Trust (see Plainti{fs Exhilit 1). Please note that in the clronology

supplied to the Courg lhis Tnrst was incorrecdy refered to as an hrevocable Trust The will is a pour-over will into

the Marie Burte Revocable Tlust

On March 22' 1999, Marie conveyed all ofher real estat€ to th€ Marie Br:rke Revocable Trust whioh deed

was recorded itr lhe Hillsborough Coutrty Regisry ofD€eds ai Volune 6080, Page I 120. S€d, Phindtrs Exhibit 5.

Somotime in March, 2004, Thonas Burke propossd to Bernardine that she give him her shares ofstock in

Bunny's Supsrelts ard thar thehmother do likewise. Bemardine testified that she discussod this proposal with

Thomas and with her mother, perhaps in sspamte meetings, and loew that the gifu would give Thomas scvenEr-five

p*rcent cooaol ofth" stock ofBunny's Superere, Inc. She also.ruus! have known" howevu, thather mother was not

only making the same gift ofsloclg but also was goitrg to convey the land and building in vAich Bumy's Superene

was located (a very subshatial valug even thoug! Edward Burte was not allowed to testify to ib value) and that her

rdother ums to sxec0ie ths FiFt Amendmed to &€ Trust, which limibd tho amoutrt that BerDardfue would have to

pay Ttomas for the Lib€lty Steet prop€rfy to $90,000 (instBad ofa presr:med frir martet value ofsonettring in

excess of $250$00), aud retaineit to her lbo residue of her mother's estate consisting of the Arah Sheet property and

68 Yr'ebsler Street property, each with a value ofapproxirnarely $250,000 as well as the portfolio offte stocks,

bonds anrl cash ofapprorimately $250,000). Bemanline, accordingln had nearly a $1,000,000 ince.ntive to sign the

"giff letter' ovor to Thomas. The exchange was thar Thomas qas to reoeivs 75% ofthe store and the land and

building on whioh it rvas siftate atrd Marie would make the Ametld|nent to lhis Tnst in such a &shion that

Bemardine would retah her residuary intoresl as well as giving to Thomas a 'disoornf' on the price at which he

was to pay to purohase the Liberty StEet proporty. These considerations are the quid pro quo for Mario's transfer of

the stock to Thomas. In this fanily, as Made testifid farnily and money were aborf "eveo sleven' aod Thomas

and Bemardine each received appro<imatoly $1,00O000,00 for tholr participation in lhe breach ofthe oral

agrBement

Ou Mrrch 17,2004 the Marie Burke Revocable Trust convey€d the lad and building ryon which

Bunny's Suporstta is situate to thomas Bu*e. the deed is recorded at Volume 7187,Page2575 ofthe
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Hillsborough Counp Registry ofDeeds.

Bemardine testified that o! or about April 1, 2004 Thomas brought a letter (the so-called '?ift letlefxsee

Plaintitrs Exhibit 7) to her a-ud said tiat she shoutd sign it. She tcstified that she had already agreed to do so

Gursuant to the d€al outlined abovg presumably) and did not lnow vAo prqared the letter. Also, on Aprll 1, 2004,

Marie signed a letter to Attomey David Dum indicating her intent to give her stock in Bunny's Superette, I-nc. to

Thomas.

Four daln l6ter, on Apdl 5, 20114, the First Anrendmsnt to the Trust was signed by Marie Burke, in

Attorney Ansell's presence. (See Plaintiffs Exhibit 2).

On April 4, 2004, Aromey Cohed, Afromey Irmont gne's parher in the Devine & Millimet laq, fmr,

called Attorney David DuDn to teU his 6d a letler vas coming. (See Plaintitrs Erhibit 26). .

On May 4, 2004, an undated letts was sent ftom Thomas Burke to David Dur& Esquire, tequesting &at

he call a special meeting for the purpose ofelectirg Thonas Burke as the sole director and for the adoption ofthe

new By-laws wtrich efectively eliminded any right or control by the reanaining t*enty-fivo p€rceft sto€jfrolder,

Edwad Burke, (See Plaintiffs E:rhibit ?Q. Erfuard Eurtc tostified that tho first time he received any notice tlat

any ofthe tansfers, armrgemens atrd schemes by the Defendan$ were occuring was when Atomey David Dunn

gave him a oopy ofthe coryorale boolc strd ofthe lctter trom Thoma.s.

On May 6, 2004, Attomey Davld Drmn gave tho Plaintiffa copy of tle corporate booh aad rocords, as

well as Thomas's lotter. (See Plaintitrs Exhibit 26').

On May 10, 2004 Plaittiffs counsel wrole to Atiomey David Dum reguesting atr sccounting and

regu€sting that hs not call the special neeting. (See Plaintiffs Exhibit 25).

On May 27, 2004, Attomcy David Drnn rosigned as Secretary of&e oorporation and as coults€l to

Bunny's Supsretto, Inc.

On June 8, 2{X}4, the insaot Petition for l4iunction was filed by rhe Plaintiff,

On Jme 21, 2004 the DefcndanL Made Burke, had been served ad the Retum ofssrvice filed wift dle

Coult"

On June 29, 2fi)4, Mario Burke executed the Secotrd Ametdment to the Trusl (See, Defendart, Thomas

Burke's B:rhibit 3). In this Amendment, in Article 22, Marie Bur*e intentionally made uo pmvision for the Plaintifi,

Edward Burke. This tansfer and any othort@sfels made affer the lnsliu.tion ofsuit, inoludirg tie araendmolts to a
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revocable au$, are likely considered as fraudulent bansfers pursuant to the New Hampshire Fraudulent Transfer

Statutc. (See, RSA $ 545-A:4).

The PlaintiffEdward Bur*e's share ofhis mother's estate, until 1999, was one-fourh ofall propeny which

she or.med both real esate and personal propexty, and orc-fortrtt ofthe business ofBunny's Superette, or at Marie's

deatb. a one-third share equally with Thomas and Bemardine. On January I 1999, his interest uw reduced to

$l0O000, (togetler with tle twenty-five peroent stock owrorship of Bunny's Supcrette, Inc,) On April 5, 2004, the

First Amendmenl to the Trust rcduc€d his share ftrrhor to 860,000. [Iis onequader share h Bunny's Superere, Inc.,

would be worth very little in view ofthe severty-fiee psrceDt shars that had b€en transferred to Thomas Burke thlee

dap earlier, on April l, 2004, as well as tte ,meoded corporate documens mak.ing Thonas rhe sole dir€ctor. on

June 29, 2@4, the S€oond Amendmeutto the Truc made uo provision for the Plsinti4, Edwlld Burte, 
'-ling 

ftom

him all ofhis interest in the family property, oxcept for tle questiomble vatue oftwenty-five perceDt ofthe stock

Not only was all ofthis property taken fron aod t sferEd sw8y trom Edward Burke, but slso wss effectiyoly

plac€d in the contol ofThomas becauso ofthe udue influence he exerted over Marie. On Septenber 3, 20O1, by

the Amendmsnt ofArticle 7 in the Third Amendment to the Trust, making Tlomas Burko lhe Thtstes with sole

discre$ion over Benrardine's residuary share, Thonas brd ta&ed ooDtol ofthe ontire properry ofthe frmily.

6.IJNDUE INFLIIENCE:

Prior to 1999, Thonas Burte bad taken pcssession ofthe 'teal estate account'' and Marie Burke's financial

a$airs so complebly as to conbol the'Dr io the penny, solen nouey from Bunay's Market (pre$eably ktrowfug that

&lnard's sense ofintegrity was such that he would probably nof cal the police). Tho preparation.for and o:<eoution

ofthe lanuary 7, 1999 wi[ atrd Trust wero carofirlly planned in advauce, shortly after &lwitd Ieft tbe store. ThoDras

testifiod that in 1997, Fremeau Appraimt Associates was rchircd to appraise all of Marie Burke's real estate and

Joha Craffs Appraisat Associates '.ras rshined to appraire the Iand and building occupied by Bunny's Superete.
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Thomas Bu-1:e testified thai he received the bilts for theso appraisals and paid for the same by checks from

thejoint accouot he I rd rvith Marie. Thomas also testified that the appmisers were hired to produce the appraisals in

preparation for the ar lngement of Marie Burke's affain. Thomas testified lhat he did not krow what values the

appraisers had place{ on the pmperties and decliled to produce copies ofthe appraisals. Edward Burke was not

m.ade aware ofthe e..,' ;tence ofthe appraisals, the purpose for the same, or the values that were placed on the family

propedies by the apF risen.

Sometime 1 Dr to January 7, 1999, Ttomas Burke bmught Marie Burke to the Iaw Ofr.ces ofDevine,

Millimet and Branch ) me€t.his lawyer, Atlorney Ovide Lamontagne, wift respect to'estale plarmingl, and then

ulnn a referral from , uglnsy Irmontagne to At0omey Rfih Anselt who oddly enoug! coutinued for some nmber

of meetings to meet r th Marie Bu*e at the Devine, Millimet larry firnr. thomas Burke and Marie Burke testified

rhat Thomas drove Nl rie to all ofthese various appohtnents at the Dovine, Millimet law finn an4 subsequendn to

a uunb€r ofappoinh ints at Attorney Ans€ll's office in Bedford. Atlomey Arsell was Dol in 1999, and is Dot no%

a member of the Del . :, Millimet law finn"

OnJaluarj ,1999,MarieBulkeexeortedaseriesofdoc,umenbprwaredbyAttomeyArueltO)AWill

(see Ptaintiffs Exhi; 4); and (2) a Rsvocable Trust (ses Plaintiffs Exhibit l). Plsase note that in iie chronotogr

supplied to the Coul bis Tn$t wus ircorro€1ly refened to as an Inuvocable Ttusl The will is a pour-ovor will into

the Marie Burte Rer able Tnxt).

Thomas Bu ? testified that hs had r€ceived Atlomoy A$ell's bill for th*e documents itr 1999 and paid for

tlre same Aom a cher lrritFn fiom ths joitrt accormtwhich he had rrith Made Bo*e. Thomas Burke denied having

reed the will or any c the other documeds, even though Attomey Ansell testified 6at she had prepared drafts for

Marie Brute to revie before ooming to h€r office to sign 6e same, and evon though Marie Brnke testified that

these dooumenB wer Dfthe t1tre that she would not sign without consulting with Thomas Burke. When asked as to

rvhether or not Thon' Buke had reviewed the sarne bofore Marie wecuted them, Marie identifiod specifically her

will and the original iarie Bur&e Revocable Trusg on the recbrd ard by erhlblt Eumb€r, as tvo of the dosumentt

that Thomas Burte ri ! review beforc she signed the same. Wher she was asked a question regarding each and

every one ofihe aboi -identified documenb as well as subsequent AmetdmenB to Ore Trust srd de€ds, she was

unsuro with recpect t. one or trrqo oftho documenb as to whetler or Dot Thomas Burke had reviewed the same, but

did testi& that he rer rzed ths orieinal will and Trust Indenture-
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Marie Bu*e testified that she relied on Thomas Burke for any impor&rt business matters and would

generally not sigtr documenb such as tiese without his advising her to do so, and would sigtr such documents ifhe

advised her to do so, because he hacl her best intercsts at h6art and she tusted him, She testified ihat he r,uas alwavs

there for her aud that she had total faith in $hat he told her to do.

Marie Burke nas asked to ide iry fte documents noted above, as well as the Amendmsnts o the Tnur

Indenture, Plahtiffs Exhibits 2, 3, Defendant, Thomas Bu*e's Exhibit 3. She was asked to ideutis each docurnent

by €xhlbit numb€r or at least describe what the document was. She was rmable to ident$ any one oftle

documents, includin& but not limited to, her Will and the Trust Inden re for tho lvlsrie Bu*e Revoc€ble Trusl, even

though she reviewed eaoh aad every document for a long period of ting speuding 6ve minutes or more on each of

the various doormen8.

It is rmpeoffitlly suggsted to the Trial Court that Bot orc lawJrer in the Courtroom on either side ofttis

case would have allowed the execution ofa Will or a pourover Tnr$ by Marie Burke based upou her obvious

inability to und€rstand &e naturt ofthe docrnncnts that she was reviewing and because ofthe clear and cbvious

controtling influence whic,h Thomas had over Maria Marie would sign whatever Thomas asked her to without

knowing $/hal sh€ was signing, and would decline to sign wfiatever he asked her not to sign.

The Defendan! Marie Burke, may not now be head to say that she was comPoteDt on lanuary ?, 1999

when she exocuted her will and TnEt Ind€nture, or &at sho vas not und€r rmdue inftuace ofThomas Burke suoh

tut he,r acts were not her oI?D and voltmtary a€8. She was not competent to execrte such doo{rmenb on the day of

aial Afiorney Ansell repr€sEnted to the Cout ftat Marie Bur*e was "at her besfl the fiiIst rbing in the mqning aDd

tte Plainti$, Bdward Burke, agreed to allow her to testify as the very first witaess in the moming. Atlorney Anse[

presented no evidence that lvlarie Burke was more competeut itr 1999 thaa shs was on the day offte tial She was

clcady not competglt to o<es'ute a will and pour-over Trust, and ums not evetr comtr €tent to exeoute the tro d€€ds

@laintitrs Exhibits I and 4), viLich she uas also askod to identi$ and vas unable to do so. Marie Eurtce was nor

questioned by Attomey Arell as to rryiethor or uot she.nderstood wtat th€ doounefla wore on lanuarJr 7, 1999

when she signed ihe sane, 1ttetfior or not sh6 was ablo to read aud md€rst trd the same on January 7, t 999 when

she execuled 6e same itr Afromey Anseu's office, and whether or not on Jaouaqr Z, 1999, Thomas Bwke stiu

scerted the sa$e degre€ ofilfluence over her as thai to which strs testified h tle Eial ofthh matter.

Attorsey ADsell did not even ask Made Eute lrfiether or not &e ri/i[ had been rcad to her in Attomey
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Arue['s ofrce and whetler m no! tIrc pour+ver Trust ard the vadour Amendments to the Trust had been read to her

in hor office. Clearly, she was rmable not only to identiry the docum€nts wbile on the wihess stand but also was

unable to read either the title or the co ents of the same. Afiomey Ansell merely asked Marie Burke whether or not

she and Marie had 'teviewed' her will and Trust when she came in the office to sign the same. The only other

rebuthl evidence offercd by Attorney Arsell was to ask Bemadiue Douelson whefher or not tfie documents set forth

abovo reflected Marie Burke's desirx with respect to the disposition ofher estite, without even identifying at wlat

point in time she was being ask€d 10 speqilate on her mother's *desires".

Bernardine Donelson testified that she had only soen tbose documenb within the last w€ek or sq but that

thsy did aPpear to reflect her mother's desires. On the other hand, Bernardine testified thd she bad never sesn these

documents before and had never discussed with her mother the disposition ofher mother's estate. Ifshs had sevel .

discussed the disposition ofher nother's estate prior to the tial date, how could she possfuly havo hrovrn what her

mother's hteitions werc on Jauuaqr T, 1999 witt resp€ct to tho disposition ofher estats wher she executed her Wi[

and Revocable Trust?

Ths Will and Trust hdenu:re are also intemally toublesome. The Will nomimtes Omer Roy, a storo

, employoe, as tle Execubf, San Buks as the Altemate ExecrSor, and as the secoud Altomate a corporate trust8€

desiguaied by Bemardine Donslso[ Bug the will also provides that'!ny brctber may receive reasonabls fees' as

Executor, Edward Burke aad Marie Burke testified that Marie's brother on January 7, 1999, was Fraok Kearns.

This relotively minor portion of tho will is nsvertheless signific€al It indicates thal Marie never read 6e wi|! m if

she rcad it did not under$and i! or ifsomeone had road it to h€r that leiher 6e porson reading it to her, nor Marie

Bullo' undersiood tle will, It Sould also b€ noted ihat Mado Burks mishkenly signed rhe r+ill in the first insbnco,

by mistakg in the space sst asids for trs date and was presrmably instuited to c.ross out ttat signatre and sigl on

the corresi line' Finally, thsrc was a provision that r.pon a coniest oftlre vilL the person co,ntesting,ryould r€ceiw no

prop€rry.

On Jaouary 7, 1999, Edtffard Brdce had no knowledgo that such a will had been executed. Thero wcre Do

events within the hmily thai $ould suggest thai. the agreeurent among tle partics which had existod for nearly fifty

years wos about to be breached by tto oxeardon ofthis wi[ even tSougb Edward had left Bunny's Superetls lbree

years previously, after Thomas bad been caught stealirg. Thomas and Bernardine Donelson deny lnowing ofthe

existence ofthe will or ofte cont€n6 ofthe will. Thomas hew ail o$€r asp€cts ofhis Eother's life aud totally
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conaolled her financial affairs to the point of driving her to and from her various appoiafnents in preparation for the

execution ofthe Will and Trust and ultimately receiving and paying the bill for the same. He reviewed the IVill

before Marie executed it and paid for the Will, Bemadino testified that she had not sesn ttre Will and Tnst until a

week prior to the Trial. The only person who would have reason to fesr a will contest and to have requested the

insertion ofsuch a provision in the Will atd Trust Ind€ntlre was Thomas B&fte.

Marie Eurke's *ill provided rhat her assets poured over inlo tho Marie Burte Rovocable Trust, the

Indenhue for which was also exesrded ou January 7, 1999. The Trust provideg in Article 7(i), that ifThomas

survives, all of Mario's stock in Bmny's Superette and the real estate on which it is sitrtate (Iax Map 35, Lob 28

and 29) are left to Thomas. It is higbly unlikely thal Marie was able to find the Tax Map aud lot Dumbers for the

land and buildings. It is far more likoly that lftsrnaq plovid€d ihat bfolmatior to AttorDey Aruell lnowing that fre

stock and the land and buildingF w€{B to be left to him in the Trust Indentur€. It is also far nore likely than not that

he had rsquested his mofter to make sucL a provision aad used his fufluence to persuade her to do so.

In Adicle 7(ii), &e Trus't provides that Thomas has ao option to hry the property on Libqty Street at a price

to b€ set by the Trustee. The Lib€rty Steet propcrty is important to ihe op€rations ofBumys $p€rette because not

only do€s it abut the siore but itr reor yard provides space in which Bunny's Sup€rBtte msy place a fumpster for its

gartage,

The Tnrst finther provides that ifThomas does not exffcise the optio4 the Trusiee may sell the Uberty

St€st prop€rty to any p€rso! except to Marie's sons, Thomas and Ednnrd This provision, vhich may well not be

eDforceable, cefiaiDly srggests that someone is oxraordinarily angry with od spitefirl ofEdward in providing that

ho cannot even brry a pieco ofpropeity ior more than frir market value. It is far more likely that Tlonas placed

such a provision in the Trust fton lfaie by [er orm indepeadont decirion

Likewiso, Article (iv) leaves 8100,000 to Edvmrd BuI&e, in tusl howevsr, wi& the Trustee to distibute

only 6o incomo to him. At Edward's dealh, the $100,000 is to be left equally to Carolyn Martindale (Edward's

daugbter) and Mario Donelson @anardine's daughtst. Nothitrg is lcffio EduErd's sor,Iona$an, but it is mols

likely fran not that Thomas Burke srpplied the name Caml5ro Martindale. Marie Burkq urho had been careftlly

rehearsed for the question in CourL was asked to name hor grandchiklre'n on the witness staad She lflas able to

name many ofthem by thoir ftst ram€s, b$ none by ttreir last names, forgot one ofthe grandchildre4 (Thomas'

daughter Pasicia $fio has cerebral pafsy), and gave lo indication lhat she would bave knom that Caml5n's rnauied
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name was Martindale. In fact, she testifed that slre did not know Edwarcl's children or his grandchildrcn. AIso,

leaving Edward the income oniy on the $ 100,000 bequest is a frirly sopbisticated slap in the face for the years of

wodc, time and effort he expended on behalfofthe frmily enterprise, pursuant to the fsmily's verbal agre€menl

Agai4 it is far more likely that this provision was inserted into the Trust by Thomas Burk6, who app€ared to

demonstrate fir more yindictiver$ss towards &lward than did Marie.

Finally, Article 7(v) leavss the rest and residue ofthe estate to Bernardine Donelson. This residual bequest

or distibtttion is ofsubstantial value. Marie Burke's portfolio ofstocks and bonds approximates $250,000. In

additio4 she also ovns propqty at AIah St€eq Lib€rry SaeeL and 68 Webster Street, each ofwhioh would

conservatively be valued at S250,000. Although Edward Burke was not allowed to testiry as to the hir rnarket value

ofthese properties, the Court may takejudicial notice thal lhey are ofsome significat value and tlat rhi! residual

bequ€st id €nd ofilselfis worth approximatelli S1,000,000. IfBernardine Donelsotr lolew ofthe subs{ance ofthe

provisions ofher mother's Ttust, then she knew ofthis provision as early as I 999. Her astions tlereafter, must bo

revierrcd in light ofhor knowledge that she was a substautial benefciary ofh€r molher's estaie and that hor mother's

financial aftirs were totally conbolled by her brother, Thomas, and that in ordor to maintain the subsbtrtial bequest

to her, she would have to appease Thomas nd accede to his requests in the future. Morsover, if Bemidiae has besn

allocated property worth $ 1,000,000,00, we can be sure that the land and building on which Bmny's is situats and

stock in Bunny's is r+orttr ai least $ 1,0fr1.000.00.

The original 1999 ThtS Iadeffitre also provides in Article 7, Section B(i) that ifThonas doas not survive

Marie, lie slock iu BuDny's Supqetie ed tle land and buildings, is to bo sold td any p€rson except to her son,

&luard Such a pmvision would only beon witten by Thomas Burke, It \ras Thomas u/ho lvas caugbt stsaling ths

money &om Bunny's Superotle by Edwurd aud &e only person who would be capablo ofguoh vindictiveness. Marie

and Bcmardine had no reason to exclude Ednard trom lhe storc in the eveotthat Thomas deceased, In fact, Made

Burte contiuuad, eveu as laie as 1999, to b€ dopendent on tho incone received from the rentals, ald tom Bumy's

Sup€rotto, as vell as ths othsr real e$ate. Th$ incomo paid all ofher eryenses. A sale ofthe market to ftird panies

would subs&tntially reduce the family income. Granted ttat the pmvisions ofArticls 7B would not be effective mtil

first Tbomas and lhen secou4 Marie diod, the Trust makes m provi$ons for what would be dono in the interim

bstw€en Thoxoas' death and Marie's tleadl lhe only logical penon to cofiinue ruoning Buony's Superetle and io

generate thc incoltre needed by the &nily was Ednard"
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IfEdwprd rrould have bsen told about the provisions ofArticle 78, he more tikely tha'r not woilld trot have

returned to conlinue nmning the store ifrhomas died because it nould have been the loyal thing to do.

Accordingly, Ihomaq Marie and Bemardine never told Edward that such a provision cxisted lfThomas died,

Edward would coutilue his loyalty to the family and return io run Burury's Superefte, to the advantage ofthe entire

farnily.

Article III ofSeotion B ofArticle ? ofthe Trust provides that ifTiomas predeceased Marie, the rest and

residue was to bs divided in rhree equal shares, Edward's share to be held in trust with the income only payable to

hinr. Agail, this provision ap;nars to have been one that Thomas would have requested, rather than Marie.

On March 22, 1999, Marie conveyed atl ofherreal eshteto the Marie Burke Rcvocable Trusg wh.ich deed

wes rscorded in the Hiilsborough County Rogishy ofDeeds at Volume 6080, Page 1120. See, Plaintiffs Ex&ibit 5.

on March 17, 2004' the Marie Burke Revocable Trust conveyed the land and building upon whibh Brmny's

Superette is siuate to Thomas Burke. The deed is recorded at Volune ?l t7, Page 2575 ofthe Hillsborough County

Registy ofDeeds.

Thomas Eurke tealified first xhat he had rcver seen ft€ d€ed l (el4 then rhat Marie Burke had told hitrr

about it, atrd the'n later thal he had seon the deed. There really was uo reasou for Marie to have conveyed the land

and builditrgs to Thomas. She had breached the oral agreetaed by executing the Will md Thrst Indetrtrrre. She had

PurPorted !o leavo Thomas the Prop€rly in the Trust and he was also left her s.bares ofstock in Bumy's Superehe,

Inc. the onty plausible erplamtion for this deed, and the series ofeve[ts that fotlow€4 rras so ftat Thomas could

have total dircct cotrtrol over the ftmily's property duinghis lifetine, rather than the fudirect contol he had

previowly exorcised by inf,uencing Mario. hior to March 17, 2004, he conholled ewry aspect of Marie's life.

Apparently this contol 'ryas no longor suficieng or he ws concernod tlat her competenco mlgr,16s questione4 an6

hs deci&d to €xert direct oontol over th€ various family properties.

Accordingln sonetime in Marcb 2004, Thomas Bute proposed to Bemardine that she give him her shares

ofstock iD Bunny's Superett€ atrd ibat thsb mother do likewise. Bcrnsrdine testifi€d ir'at she discussed this proposal

with lhomas and witl hcr mother, putaps in separate m€€tings, and tuew that the giffs woulcl give Thomas

seveng-fivs p€rc€d oontol ofthe stock ofBunny's Superetto, Inc. iJemardine tostified that she discussed this

proposal with rhomas and with her mother, perhaps in seprate meuings, and knen, tlat fte gifo would give

Thomas ssventy-fiv€ psroont coDtol ofthe stock ofBumy's Sup€r€ttp, Inc. Sho also must havs knowrl, however,
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that her mother was not.only rnaking the ssme gifr ofstock, but also was going to convoy tbe land and building in

which Buryry's Supslete was located (a very substatrtial value, even though Edward Burke was not a.llowed to

testify to its value) and that her mother nms to execute the First Amendment to the Trust, which limited the anount

that Bemardine would have to pay Thomas for the Liberty Steet propeny to $90,000 (instead ofa presumed fair

ma*et v4lue ofsomething in exoess of$254000), and retained to her the residue ofhar mother\ estate consisiing

ofthe Arah Steei proparty ard 68 lfebster St€et property, €ach lvith a value ofapproximately $250,000 as well as

fire portrolio ofthe stocks, bonds and ce.sh ofapproximately $250,000). Bomardinq aocor<tingly, had nearly a

S 1,000,000 incentive to sign the .gift leaef over to lhomas. Tho exchange r4as tbat Thomas r+zs to receive 75% of

lhe stock in the corporation and the lard and building on rriich the store was situate and Mffie would make the

Amendmgnt to this Tnrst in such a &shion &at Bernardino would rotain her resi&ary inte'res1, as well as giving to

Thomas a "discouot''onthepric8 aivrhich he was to pay to purchase the LiUaty Sfrmt pmperty. These

consideratious are lhe quid pro quo for Marie's traufer ofthe stock !o thomas. In this family, as Made tes-tifieq

family aad mouoy were abod "even Steven' and Thomas and Bernardine each reccived approximately

$ 1,000,000.00 for their participation in the breach ofthe oral agreoinent

Bernardine tostificd tht on or about April 1,20M, Thomas brouglt a lenen (the so-called'gm bthCxs€e

Plaintifs Bxhibit 20) to he'r old said that she should sign lL She testified that she had already agt€sd to do so and

did not loow who prepared the les€r, atrd on April l, 2004, (see Plaintiffs Exhibit 7) Merie signed a nearly identical

lefier giviDg h€r twent}l.flve porcerf sharcs to thomas Bu*e.

Four days later, on April 5. 2004, thb First Amendeent to the Trusf. as signed by lvlade Bwte. Clearly

this Amondment had boon diso:ssed by and @otrg Marie, Thomas and Bomariline wlen h was decialed ftst hq

Trust would degd the real estate on qlhich BEry's SuperBtls was situats !o Thomas, Iather tha! leaving it to him in

&e wiU and Tru$ ar Marie's doath, atrd amondiq Article 7 B to provide thd thonas had an option to puc,hase

Liberty Street al the disoounted price of$90,000. Agaiq it is far more likely that Thomas, ratfio thaa anyono else,

requested and inserted the pmvision for a discounted purehase prico for lJberg Street since he vould bs lle sole

beneficiary ofsuch a discounled pdcs.

Adicle 7 C was am€nded to provide that the bequest to &livard Bu*e was reduced fron $100,000 to

$60,000 an4 as above indicated, in Article 7 D tho teidue iras left to Benrardine. At this poin! Edward Burke was

still oally rmaware that aay6iag has changod vr'h res@ to tte long-stafldiry agreoment which be undorstood was
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still in effect.

Bemardine testified that thomas had ctolen money fiom the ontire fanily in February' 1996' By

September 3, 2004, he had stolen everything olse.

7. TIIE STOCK SAI,E RESTRICTION DOES NOT ALLOW A GItrT OF ST(rcK:

Marie's testimony with respect io the agreernent restrioting the sale ofthe stock in Bmny's Superetto, Inc.

was that its intent aas to plsvenl an outiide tiird party from becoming an owner ofthe business. Edward Buke had

t€stified that the agreement did not specificatly address the issue of a gift ofihe stock, that it was no! attended to

address the issug it rflas to prevent ftrse family members fiom "ganging up" ot one' and was inlended to preveDt ihs

sale to aa outside penon The business ofBmny's Superefte continued to be owned by all four equally, even affer its

l97l inoorporation The rcshictions on the sale oftho stock were designed to prevent not only a third Party from

entering into the family brlslness; but atso, as Ed',nard Burke testifid m prevent three parties tom 'langing up" on

a fourth party, as has happened in the case A bar.

The agreement is silert with resp€c{ to whefr€r or trot the stock may be gifted The purpose ofthe stsucExe

ofthe corporation 4 howwer, clear that each oflho parties are to owa a one-forfih share. Ifa gift is p€rmitte4 it

must be in such a frshiou ftat the.remaining pattiss continue to b€ oqual ovners, i.e., one-third or one{alf owners as

the case may bs ifeiherlvlarie, or Melie atrd Bernardine, were to make gifu oftheir stoch ID any event, there vras

adequate consideration for fto "gifis" oftho stock by Ivlarie and Benaldine to Thomss to re$ire a fiIrdirlg frat the

raasfer was, in fao! a sale atrtl subje€t to tho r€quirm€nt dut the stock first be offercd to fre corporation Ifthe

stock ha6 bsen offered to the corporation, as require4 or a gift had been made to Thomas and Ed'iard as was also

requircd, then Ectward aort Thomas woulct be ffty perce,nt owners ofthe stoc.k mthor lbm &e claimed sewnty-five

psrc€stitwenty-fiye porc€'nt o{'nership claimed by the Defendans.

8. COI'NTERCI,AIM:

Defedant, Bumy's Superette's, E:rhibit I was the last exhibit ofthe tial. Attorney Normand proFered the

same as the amount due by lhe Plaintifr, wi& imputed int€s€st at ths applicable fedoral rate. Oormsel represetrod to

tha court that he would veri$ the mto and eitho objeot or consent to the.ndhemaics. The rde is prop€,rly
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caloulated ald &ere is no obje.tion to the adrnission ofthe exlibil

The Plaintiffdo€s not agree that he owcs $35/07.87,hwrcver..He testified that since I97t, when the

corporatiou was formed, he and Thomas took equal salaries each year and would also take equal anounts thoughout

the year as "advanccs", "draf' or "loans to officef. He filI ler testified that in every single year they would repay

tlc loan or draw from the profits oftho corporstion at ths end ofthe fiscal year. Ihe mrporation now, and since

1971, has had a June 306 fiscal year. Maurice Raymond, rhe corporation's accountant was unible to confinn or cleny

this long-standing praotice described by the Plaint'rff Mr. Raymond hadJust taken over as its accounbrt a few

rronths before the tax rohnn for &e year ended Juno 30, 1995 riEs prepared. In order to onttr the amount ofatry

adrnnoes or draws by Thorras or Edward he took &e work papers ofthe prior accountant Mr, Paradise. The

Plaintif testified that tlro tax rstum for the year eacled 1994, Defendant, Buflly's Sup€rete's, E:rhibit B, could have

beeu signod oither by him or Thomas.

In an attempt to refute the Plaintifs testimony the Defendants cross-examined hiln abod the 1994 tax re!.rn'

Schedule L, Column ft) which shows loans to stocl$olders on 7/1194 as $69371 and on 6/30D5 as $62,763. The

Plaintifftestified he did not rc.call the 1994 tax retur4 and strck to his memory rhat eact y€ar's Pmfits sfuce

l97lwere used to pay any such loam. The Defendants did not produce any tax return exc€pt the one for ths ysar

1994. Also, it should be not€d tfiat Def€nda4 &My's Srrperetlel Dxhibfts a aDd H.do show pEmmts by the

Plaintifto tle corporaion for this loan aftsr 7i l/94, to wit $2,076,13 on 5/1195, Liker{ise, after lhe fiscal year

closed on 6/30/95, the Pliintiffis showtr to have paid $7,735.00 on78ll95.

The Plaintifftestified lhat profih ofthe corporation were alqay8 such that these loals wero paid in full by

tho snd of tlo fiscal year, if necesxry eilher by accelenting iDcome or defe.ning euEe,nses, Affa he left in F6nary,

1996 he was no longer in possession ofthe bools, The 1994 tax retut4 Defedda$, Butrtry's Superotte's, Bxhibit B,

i5 'nsigned by eitha {he accomtant or the corporation It probably lt?s not dle tmtil Octobsr I 5, 1995 and nay havc

beon late. In ary evenl Thomss Burke btd mntol oflle corporation's bools and money and could ohoose to

declare profits and pay tfiese loans offor nol as he ohose.

The plaintiffs posidon is that he owes the corporation notling. There should have been ad€quato monoy to

pay fte loans in ftll throughout the year 1995/1996 and, cerainly, by Juue 30, 1996 after ho had left, Not otrly

would &e corporation have had adequats profib to pay the same in the ordinary corine, it was not paying Ednzrd's
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salary and could have allocated those sums towards the loan. At the very most, the Plairdiffshould owe no more than

7/l2ths ofthe amount claimed or $21,330.43 (7/l2tbs of$36,566.45). He had worked 7 months ofthe liscal year and

at least 7/lzths oftte profit should havo been his and applied to the loan.

II. coNcLUsIoNS oF I"AW:

The argr.ment herein incorporates some oftho Requests for Rulings oftaw filed with the Court at the

beginning ofthe Trial.

I. ENFORCEABII.ITY OF ORAL AGREEMENIS TO IIOI,D OR TEAVE PROPERI"I:

Oral agreements botween parents and children to hold property tl a cetaiD matrner or to leave an €stale

tro childrgn in such a rnanner is not unusual in New Hampshirejuris?rud€oce. See, TsiaBios v. Eiatsios. 140 N.IL

l73 (1995) and &kalsha&t 120 N.H. 780 (I9E0). C,oupliance wi6 rhe Sbtuto ofFrsuds or Stanrte of '\fiills is

not required in order to etrforce $rch an agreenetrL See, Folev v. Elliot HosDital 98 NJ{. 186 0953)1 Bovle v.

Dudlev: 8? NJL 282 (1935). Th€ grounds for €nforoing a contract incturle flll porfomrancq part performauce,

detrimental reliancg quantun meruit, ftau4 tmduo influence, and o{ier equihble consideratio6s.

In EbEio& supr4 drg dec€dent onlly promised to bequeaih a falm asd motel to

his children in exchango for their pmmise to provltle sorvic€s to him wifiout monetary conPeosation. The ohildren 
'

perforned their part ofthe bargain for a good pa$ oftheir lives, working hard from a young age and foregoing uany

youbftl a*ivlties. Ihe decedent often repeated hls promiso rcgarding his bequest ofthe real eshte to the childt€D in

excsange for their services. After his rrife died, the dec€ded hircd a housekeeper md execnted a will Ieaviag the

prop€rty to his female housekeeper. The jury fornd that the decedent had nade ao onl pmmise to bsquealh his

eshrte to his childrctr in retum for their contribution to the ftEily finatrcss. Thc ltial Coud held that although

ordinarily oral ooahacts to devise real propelty as collpsDsatiotr for personal scrvices aro lmerforc€able under the

Statue ofFraucls (soe RSA 506:l), it drres not frll within fte StatutQ-n/hen some oporating fa*s, such as fi8[4 part

performance or other equitable considerations, aro pre€€rL Seq Eam v. Goodrictr.3T NJI. t85 0858),8d&!9

v. Massachusetts 6sr|- HousinF Com.. I l? N.If 428 (197?). The Court held thal lhe perfonnanco ofthc services
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was substantial and it q,as not necessary that the children provide the services up rmtil the day oftheir father's death.

The old€€t child begatr working for his father when he was very yomg and he was never idle. The agreement vas

the philosophy rmder which the frmily nn and the decedent repeated his promise 'hll the time". This evidence,

whioh is remar*ably similar to that in the case at bar, *as held by lhe Supreme Court to sanction the €xistence ofa

valid offer, accoptaacq and considea:alion.

Knox v, Perkins. 86 N.H. 66 (1932) corsidered verbal agreements made by aod betrveea the parent and two

foster chiltlren. As in the case at bar; tle agreeBent was trot limited to speoific properly, but to the total assets of

the eshte on the theory rt.rat tlere was a valid and enforceable oontrast betweon the mother and the step-son to

refrain ftom at0ering their wills. Performance by the mother ofher part ofthe agreetnent would trke the case out of

ttre Statute ofFrauds, See, Soufuem v. Kittredee, 84 NJ{. 307. Likewise, the Statute ofwills vould not be

violated for suoh a contract is not a testamentary dispositiotr of property. Seg mite v, Winchqster. 124 Md 5 I 8.

The Plaintiffhas subsantially performed the agreement by working br yean and Marie Burte breached the

rgresment by ffi.sferring nealy all of her prcperty !o the Defttrdatrts before her deatb-

In the case at bar, fhe agreement botween Mr, Bernanl Bmte and Marie Burke, and their cbildren, was that

all tbres ofthe ohildreu would be teated equally with resp€ct to their par€nts' estate. This agreement was

implemented, until 199, by t€aliry the pmperty as equally o,,med during Marie Burte's lifetime and at her death

by Mn, Bwke dying inteshle or otherwise dividing her ostalo equally among her chil&en It v?s oDIy in I 999 lhat

Marie Burko acnrally ot antioipatorily breached the agreem€nt, b€cause ofthe undue iufluence ofThomas Burke,

atrd exeout€d a will, Trust alal d8ods, in violatiou ofthe agreened,

This court has thc authority to eoforce an agregment by seeting aside tansfers by dee4 or Trusq or

modi$bg such instumsrrs, and orderhg specific perfornance ofthe agreement, and oftsnrise o<ercising all

rsmedies which it has in eguity, upon a showing that &e parties executed deeds ofconveya:rco, fusts, or other

agre€ments due io fiau{ duresq undus influsnce, deceit or misropresentatioa See Durkin v. Dnkin f 19N.H,4l

(1971). The court may grant reformatioD itr propor cases where tfie insburnent (in thir case, $s d€sd from Made

Bu*e to tbe Tlust alrd then the Trust to Thomas Burke, as well as the porn-over tust and the various ameadments to

lho Trust) toito 1s 6xpr€ss the ini€N ionj tlat &e padee had in naking rte oriqinal agreernent to keat all meD$ers of

tho fr.nily equally. Se€, Erin Food S€rvs..Irc, v.68E Props,. 119N"If 232 (1979); Gaqon v. Pronovosl 97 N,Il

s8 (l9sl).
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2" UNDUE INFLIJENCE:

The Defetrdad, Thomas Burkc, unduly influenced the Defendar4 Marie Burkg and to execute her will and

Ttust in 1999, and to convsy real estalB to Thomas Burke in 2004, and these transfers should be sot aside.

ILEdCerlfddCgdy, 73 N.H. 407 (1905), the Suprgme Couri held that wheuover il appears tiat the Douor

$as dopended upotr or under th€ control ofthe Donee, and that the Donee took an active part in procuring the gift, it

may be inferred that the gift was prooured by undue influence. Il Edeerlv. it could be fiuther found that the Donm

was the confideDtial advisor offhe Te$atk with r€sp€ot to all ofher hrsiness affairs, and rhat she was depended

upon hin ad subject to his conhol ln such mattoN and that her condition was such tl"t sho was hardly capable of

forraing new ideas but could be easily influonoed to tlo as he wished atrd that fte Donee wls anxious !o have her

make a will in his favor and took her to I sctiveuer ofhis choosing who executed a will giving hin sttbstattially all

ofthe property. Marie Burke nas dependent on Thomal Burts and subject to bis codtol and uas easily inBuenced

to make a will, 'IhrsL and deed in his bvor.

In Curtice v. Dixon 74NJI3E6 (1907), the New llampshire Supr€m€ Court considered the eleeents of

undue inlluencs in determining whetter or trot to set aside or compel the restiution ofproperty transferred by one

party to his niece upon the grormds ofundue influence. The evidsnce was that the transferor $Es oigbty-eightyeers

old when the cotrtract nas nade atrd that ftere woro other nephervs and nieces who had been treated equally in his

wi[ prior to the transfer in question" The Suprema Court held that &s Trial Court properly inquired as to \r,h€fher or

not tre tanmction was uqiut snd uroasouable, aud that that finding would ba evidencs as to not oDly meDtal

compelonce but as to undue influ€ooe. The deced€nt had the right to dispose ofhis pmpe(ty as hs sav fil bm if&e

dbposition was unreasoDable or mjust or nat0rally to be e:pect€d, it nay be considered as svidoncs of undue

ioflu€flros.

Tho ilisposition ofMario Bu*e's esate pmposgd by her will revocable bust and am€ndmetrts ihoreto, and

the two deeds, is unreasonablo and udust in yisw ofthe agreedeut Eaite by the paties aud the adheren€e io lhe

same for many years prior io l99g.

"undue iqfluerce utich will avoid a will is defined h the chrge to the jwy repottdin Whl*nan v,
Morey, 63 N.lL M8,453, q/hich so ftr as then in is.sue rvas approved in lhat caso and is abmdantly
swained by the au6orftles I Jar. Wills (5th Am" €d,) r'. l3l,noteB;,tna/,v.Snall,4G,ree.720is.
c, 16An Dec.257, l.otr;Conleyv. Nailor, t18 U, S. 127, 135. Mackallv. Mackail,l35 U. S. 167,
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I 72. ti rt"s there said ofrmdue influence which will avoid a will "It is the us€ ofsuch appliances and
influences as take away the free will ofthe testator, end subsdnrte anoftet's ,.vill for his, 8o that h fact
the itrsttm€nt is not the expression ofthe wishes offhe f€shtor in the disposition ofthe ptop€rfy, but of
the wishes ofanother. Bqt wherc no ftaud or deception is practiced, mere persuasion will not invalidate
a will on tho ground ofuadue iltuence. O! tle contary, a testator may properly receive the advicg
opinions, and argumens ofothers, and i{, after all suoh advice, opinions, and arguments, the testator is
not confolled by them to &e ext€ut ofsunendering his A. ec agency and yielding his ownjudpent or
will, tben there is no such uaclue influenoe as is required to be proved to avoid the will. To vitiate or
render void a will by rearon ofundue influenc€, the influence must amouDt to torce and co€rcion .
deshoying ft€e agenoy, and not merely the influeoca ofaffection, or merely tho desire ofgratifring
atrother; brt it must appoar frat the will was obtained by this ccercion -by inpo*mb that could not
be resisted; that it was made merely for the sakc ofpeaoe, so tlat the ootive \tas equival€Dt lo forue aDd
fear.'!.lb€€ v. Osqood. ?9 N.H. 89 (1918).

Thomas Burke substirufd hjs oum will for that ofMarie's, He controlled her fnaupiat life totally. Marie expressly

testified she would do whatever Thomss asked and woultl not do what he forhde. I;n rhe case at bar, similarlt to the

iircumstano€s in Fiserh , supr4 such cvidonoe was found. In that case there rtas evidence that the plaintiff, agai$t

whom undue influenc€ rvas charged, was the oonfidential adviser ofthe testahix in respsct to all her business affairs;

ttat her mndition, me.ntal and physica[ was such that she ',ras practically incapablc offonning new ideas and could

be easily influeuced by fte plaintifr tllat she had atr inf€Dtion ofdying inl€shts but the plaintiq amious to have her

make a will in his favor and *nowing her condition, took her to a scriv€'ner aad renahed with her while she

exedrted a will in his favor. Each ofthe elornenb ofEdqedy are present in tte case at bar. In &lgerlv' the dsc€ded

had expressed an inlentioa ofdying intesaie. Asinthe case at bar, both lv1r. and Mrs. Bu*e had 4greed thatthe

property belonged to tbemselv* and all oftheh children eqirally. Mrrie Bulke exeqrt€d tro will u$il Thomds Bute

took her to his lavycr to $rite the wi . As in Rlserlv. at the date ofthe *{L Marie Bu*e was old 8trd i; feeble

healttu she uas not liksly to form lew idoas, she could be easily influenced to accede to the wishgs ofThomas

Burkg and she raas bmrrght to the ofrce ofThomas Burke' lauyen, Devina Millimet & Brancb. whore she nas

itrtroducEd to Afioney Bufh Arselt The burdon might usually be on the Plaintifi, Edqard BEks, io demonshats

wh€ther or not it is trtors probable than otherwise, that lrfrs. Bute's will Tnst a[d subsequent mendmeots to her

Trust, werc prepared by uaduo influeace. The New Hampshire Supreme Cofi heLl that &e usual presumption and

vatidity of the will does aot srise wh€o it is ffi'ecuted under cirqmsarc€s suc.h that the Testatrk was dependent

upon or subjest to the confiol ofanothor, makes a will in that o&er's favor, and there i5 8! absence showing &at ihe

nansaction vas fairand honest,

ThE testator in Atb€o. suprz, had c&args ofhis orad business rmd his deafr and nas uader Do one's cotrtol .

Iv{arie BuJke nevor lvtote her orm checlcs sud rslied m lhomasto Bot oDly m rege her affdires but slso to pay every
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single erpense ofher living Thomas was construc.tively present whsn the will ard tust were drawn. Attomey

An:ell sent a draft of fte WilL Revocable Tnrst, the lfuee Amendments to lhe Trust, the deed from Marie to the

Trust and the deed from the Trust to Thomas, to Maris to review,. Thomas reviewed each docunent and advised his

mother rrhat changes, ifany io makg aud whether or not she should sigD lt€ docunenb. Thomas, who shamd in a

confidential family rolationship with Marig aoquired atr interest as a r€sult ofan improp€r oonvE/ance, and he will

be unjustly enriched mless a cotrstuctive tnst is imposed on his inlorest in the real estate. Thero are no rigid

requirements for a constuclive fust and a court may impose such a tstrst to pfevetrt the eDriclrn€nt ofone who

acquires title to Foperty inproperly-

During the corrse oftheir relationship, Thomas kept Mario's fitrmcial records, nrote and signed all her

checks to pay every single one ofher bills. Joint checking accounts wero s€t up wilh Thomas so thrrr deposils of

Marie's income from r€nb and Buny's Market codd be made by the Thomas. See, Archer v. Dow. 126 N.H. 24

(1 985). She deeded the tand and building on wtich Brmty's market vas slnrate to thomas fifiy years affer tte oral

agreoment was mado, and sixty yeers or more after it nas first purohased by B€f,lad Bwke for &e fimily. No

monetary coDsideration *as paid by thc defendaut for this tadifer. Ar attorney paid for by &e defondaut Thomas

prepared the deed. Marie could not eveo identi$ the deed in Coud but loew tiat Thomas had reviewod any

"importa$ documesP an4 ifher signature was affxe4 had told her to sig! iL No attom€y indicated wherher he or

she had inquired abor:rt &e plaiatiFs ability !o read, although testieony rrzs ofiored by fte plaintiffand Marie Buke

in Corrt that she could either not r€ad or not understnd the docummh presentod to he.r. A confidential relationship

exists ifthere is a nporsonal relationship of such a character that fte transferor is justified in believing that the

transferee will aot in his interest " Corawetl v. Comwell. I l6 NJI.20J,209, 356 A2d 6E3, 686 (I9?Q (quoting

Kachaniaa v. Kachaniau 100 N,IL 135, l3?,l2L A3d 566,568 (1956)). The record indicates that Made was

dependent upon Thomas for transporhdon (at least to lanyers' offices), banking senicec, the preparation ofohech

and the pala.ent ofbilts. This ovid€nce adequat€ly established the sxistotrco ofa relationship which eouldjusti&

tlro plaintiff in believing that the defendant would act iu her b€st interest. Comwcll supr4 atZO9,356 Azn at 6&6.

Thomas, as beneficiary acting in a "Educiary capaoity,' had.fte burde'n ofpmving au absence ofundue

influence based upon the inferencs ofundue influesce which adsoc in cas€6 fu whloh the beneficiary ofa tansfer

holds a position oftus! atrd confdece with fte party m,king the tsansfer. Eee{y, supr4 8t 408-409. Sioce Marie,
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the

time

and

do as

as to

his and knowing her conditioq took her to a soivener and remained with hsr while she exedtted a wiU giYing

hin all her property (except for that set aside to Bemardine), Alftorrglr ttrere is a differonce ofopinion

was dependent upou or utrder fiie control ofthe donee, and sitrce fte lader took an active part in procuring

it may be infened that the gift rras procured by undue influence. Il this cas€, i! must b€ fo[ud tlal at the

will was made the plaintiffwas the conlidettial adviser ofthe testahix in rqspect to all hor businoss atlairs,

she was dependent upon hin and subject to his conFol fu r€spest to such mattersi that her condition"

ald mental, was such that she *as hardly capable of fotning new ideas, but coulcl be easity influencod to

wished; that she had fonned an intention ofdying intestate, but llat he, amrious to have her make a will in

the inference ,t/hich may bo drawn Aom these faots is one of&st or law, all courts agres that dn

r.nfarrorable to the wlidity of the will may be drawn iom &em; in othc wonls, all courts hold that they

to prove that lie will was proctred by rmdte influence. Burnhann v. H€delton- 82 Me. 495; Paften v.

N.H. 520, 528; In re Barnev. 70 Vt- 352: Woodbur. 

 

v. Woodburv. 141 Mass. 329; Drskek ADpeal' 45

Turnels Abp€al 72 Conn 305; In re Smith's WilL 95 N. Y. 516; Gilham's Case. 64 N. J. Eq. 715; Herster

have a

Cillev.

Conn-

122 Pa- St 239; Waltntr's Estar€. 194 Pa" St. 528; Henre v. HaIL 106 Ala 84,-54 AIn" SL Rep. 22; Wells

23 Tex. Civ. App. 629; McParland v. Larkin 155 IIL 84; Marnaril v. Yinon- 59 Micl|. 139; &v.eraqgg

90 Micb" 4U; Ross v. Con'rav. 92 Cal. 632; Bin$am v' Salene 15 Or. 208,-3 Alr, SL l(ep. 152. In

tu|s it coutd be fomd it \rns the plainti{, and not the testatia who mado the will. TVIer v' Gardiner. 35 N. Y.

5s% ; Delafield v. Parisb- 25 N. Y. % 35, 92.

3. Tm PARoI,E EVIDENCE RULE:

The Defendants have ched the Pdols Evidence RuIe for tte proposition that no testimony should be

with rEspegt to atr oral agreemed regarding the gifts of stlck aid lhat this case involves gifls ofthe rtock

The Evidence Rule is inapplicable. Tle Stock Restiction Agresment covels only a salo. Sinco the

by its torms, does mt cover a gift, then the Court must decide $hich is to be accepted: Edwsrd Burl(e's

that all four ofthe famiV m€mbers were to own the busiuess oqually, or Thomas Burke's e$imony that

agr€emont oxisted The scales re tippcd well in frvor of&e Plainti4 Edrrard Burkc's veFion, b€aaus€

testified that ev€a though she did not wo* at tte busitr€ss, (she \Pas I irll-time realtor, and was mising a
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famity), she considered herselfto havo a one-fourth ownership interost. This opinion was nianifested by her

suggestionthatinlggt,athorftther'sdea0Lrhatwhenthebusinasswasincorporate4tlatshebegivenatwenty-

five percent siock ol|/Irership interesr. This opinion,lhat she continued to be an onnrer, r,rms firulor manifested when

she indicated that whoever stolc tle motrey in February, l 996 fiom a cash register, had stolen from the entire ftmily.

The stock Resbiction Agfeement is clearly boilerplate language intende4 just ns Fdward Bufte testifie4 solely to

keop a third pady tom obaining onnership.

O! the conhary, iftho transfor offte stock to Thomas by Marie and Bemardine were not a giff as Edwards

oontends, but in frct a sale becawe they receivert consideratiorl thetr the lel0s ofthe sto{k Restriction Agreoment

apply.Insuohcase,stockdrustfirstboofferedtothecorporatio4wbichhastheprivilegeofpurchasingthesame:

Ifthat were to happe4 the corporation shoulct bo ordertd by tbis court to purchase the saBe at is faif ma*et vslue'

thersby giving fifty percent ofthc or,rarership tl Edward alxd fify p€r9etrt offte ormership to Thomas The

Defendans cauoi have it both,,vays. rth€y itrto l the taDsfer ofrhe stock to be a gifl srch a gift is prohibited by

the agreement amoug then that all four alr to bo equal ownefs, I[, otr the o6er han4 it ii to bc coDsidered as a salo'

the corporation must be allowed to purchase the same.

4. CONSIDERATION FOR XEE STOCK TRANSFER:

ThsPlaintifi,E&vardBu*e,hasakenthepositiontlattiestockta$fenareitrfa.dasalebecausgthe

tralsfer nas not motivared solety by lovo and affecrion As Mado Burks t€€tifieq ftmily and money had abou an

equalor.ovon/Stweu-,iEportanceinh€rviow.Bomardiner|idnotgivothetweDty-fivepslc€stoftl€dock

ownershipshohaclinthebusilessnamedsfterhgr(BunryisherniclmamcandBmny'sisthenameofftestorgJ'

she aa$f€,rred lhe stock to ThoEas Buke, as she t*tifiod, in ortter that hs could retain coDtol and proteot hfusel{'

theoretically,agailst&heard"Therevasaquidproquqlowover,rvhichshevasreluatanttoudiculate'Sbs

tesifiea tut oven fioug[ she had nevor seen the win or Tnrs Indeonre alit Amendm€nts to thc sanre until a week

before the tia! that $e knew u/hat hef molher's inteations were wilh rcsPect to dispositiol oftr* propely' or

course, she must havo been promtsed something because she anal Thonas both tostifieil tut &ey had mot togebsr

antt with Marie in the rvedcs beforc April l, 20M, whcn they agreed to n'ansftr the *ock to Ttomas, rvieu Marie

agreed to have the Trust transfer tho land and buildings on urhioh Buny'8 $Pe'fotle was rib:ate to Thomas entirely'
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on March l?, 2004, atrd thB consideration was'rhe First Amendment to the Trust, as well as the deed ofthe land and

buildings to Thomas, in addition to giving Thomas an option to purchase tle Libe$y Ste€t property for $90,000, a

Aadion of its fait ma*et value. That same Fhst Artr€'n&uent to tlrc Trust, executed on April5,20M, was the

consideration for Bemarrdine's agreemont to transfer the srook to ltomas (i.a, the residue ofthe estate was to go to

her and the residue consistcd ofrcal estate situate on Arah Strool, 86 Websto Steeq the proceeds oftbe sale of

Liberly Stest (i.e., the $90,000.00) as rvell as rle approximate 950,000 porfolio in Marie's namq togother with

wlatever filnds were in thgjoint'teal estate accounf in Thomas' and Made's names.

Beraardine may not have read fte witl, Trust Ind€Dnue atrd yadous amendments, as she testified, but she is

to receive a zubstantial portiou oftho family's property in consideration ofher transfer of&e rfock & ltomas. See

Durkin- supra. Tho Court may gant reformaiion in pmper oases rvhere the in$nrment (in ihis case, the deed from

Marie Bu*e to the Tnst, and then the Ttut to Thomas Bu&g as well ss ths wilL the powov€r Trusq and the

vadous ametrdments to fto Tr$r) frils to epross the intentions fhat tle parties had in makiug the origtral agrsemsnt

to test all memb€rs of6e &mily equally. See ft@lgg4$ryjSg, supra; Gasron supra-

5. THE FIDUCIARY DIITY OF A DE FACTO ATTORNEY:

lte Defendant Thomas Bu.*0, acned for a armber ofyears as a de &oto afiarney for Msrie Bur*e.

Accordingln ifthe Court wete to 61d tiat ifre trarsfef off€sl €state to Thomas, fhe exeantiou of&e tEill 9nd Trusl

by Marie Bgrte, were subshntial pmducts oflhe costrol flfiioh Thomas held over Marie and her decisions regarding

proporty, Thomas should bs held ro rhe same shndard as rsquired for an afiomey as sot forh by RSA Chapt€r 506.

Specificalll RSA 506, IV (b) providec ftaf iftho agent made a ramfer for less thun adequatc considerarioq the

ageot shBI bs requir€d to prove by a pr€ponderarcs oftbe svidenoe that the transfer was auftorized and lt|as not a

rcsuft of rmdue influence, fr6ud or rnisePr€senDation Thmas bas not mst this brudea of proof,

6. THOMAS BIJRKEVIOL\TED TSEUNFORM{RAIJDULENTTRANSF&RACT:

In Isiatsios. suprq some ofthe real estate, as in the case ar hr, had been corygyed by &e deoedent to the

the decedent to tho housekeeper. The $4rme Court held that underthe Uniform Fraudulent Transfer Aoq RSA
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Chapter 545-4" the Triat Court r*as able to sst aside the trBnsfer mless 6e tsansferse took in good faith and for

reasonably equivalent value. See, RSA 545-A:8. tn Tsiatsios. and in &e cose at bar, the defendant, Thomas Bu*e,

wto nas the tsansferee oftho land and buildiug on which Bruny's Sup€rtle, Inc. sat' did not give reasonably

equiralent value in exchaage for the transfer and, as a resull it is prop€r for ajudgment to be entered for tt€

Plaintiff. The Suprene Court held thal ftere was no necessitjr for the Plahtiffto obtain ajudgrnent against Marie

Bu*c, tte transf€ror, or Thomas Bukq ths trmsfefee, b€fore the Court is able to set aside the trsnsfer if in doing so,

it will effectuate ihe agre€mont befweon the parties and ifby declhing to do so' ir is uable to enforce the

agreemenl The 6ecedent in the Tsiatsios casq iu frot made it clear to thc hou.sekeeper that she shouid sell the real

estate before the chililren could 'pull it into coue. This testimony is remarlobly simitar to that offered by Thomas

Burte that his mother uas pronrpt€d to coDvey dre reat estate so that Edward Burke, could not puU rl" t 'il una mst

inlo Probate Court,

It is not necassary to asserr a claim solely against the Fausforoe offauctulBn{y conv€yed property in order

to s€curg the re-cotrveyancs ofthe same. $ee, Town ofNottineham v. Bonsur. 146N.H.418 (2001). It is not solely

agresmeDts to bequ€aft property, oJ' to leaVe esbtes at doatb, that are either snforoed or not edorced by tle Sl4reme

Corrt oftlre State ofNew Hanpshire based tryo! oral agsemeds, or set aside on the basis offraud dures or undue

influence, In Andersen v. AndeFep- 125 NJr 686 (lgM), the suprene oourt held that a property sottlement in a

divorce, like any otter conhact in tbs staoc ofNew llampshire, may be ser aside for 'fraud' undue influonm' deceit

and mi.sropresentation" seo, Du*in npra . Tho Now Hampshiro supremo court held that ths basio ruls lt,'as that

the plaintifneed prove (l) a relationship oftrs! (2) a breach ofthat tusq and (3) a resulting ac'tion uihid failed to

fillfill fte plaintiffs inteDtions.

IIL RELIEF REQUBSTED FROM TIIN COI'RT:

The Plainlifircspcclnilly reque$s that fte Coud grad the following rlict

The Plahtifirequ€sts the Court onlor specific Pedonnalce ofthe oral agre€m€nt b€twegn lte

parties. this decrec will give neady complete reliofand uot punish the Dcfurdanls any more thso

is neceSsary.
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D.

As an aid to sp€cific performance, the Plaintiffrequests that the Defendants Thomas and Marie

Burke be required to recotrvey the real estate conveyed to Thomas to the name of Marie, tud tllat a

conshuclive trust be impressed ol the real estate for the benefit of the parties to toe verbal

agreement.

The Court rul€ that the Will, Revocable Trust and amendnents tliereto, as well as lte deeds Aom

Mads to the Trust and the Trust to Thomas be sei aside as tbe result offrau4 dulass, and/or mdlle

influencs and restored to the stairs quo as ofJanuart 9, 1999, impressed by a conshuctiv€ frust for

the benefit ofthe panies to the oral agre3metrL

The Court man in the altsmativo, reform the will and tust and deeds exerxrted by Marie Bur*e, il

oide.r that the beneficial provisions thereOf conform io the agreemonl and otherwise orden

restitution ofth6 property taken Fom the Plaintiq i.e. his eqd inferest in the corpomtion" real

estate and p€rsonal proporty of&e defsndatr Made Brnke's sstate.

lnpress a constructive trust on Made Bud(e's estaie for the plaintiffs benefrt A constructive trust

will arise when there bas been a oonvelanoe ofan estate upon a promise to reconvey, or tho

convelance was prooured by Faud, duress or undue influcncs, A cons$uctive tust following a

convoyance ofreal estale is most commonly imposed vheu a court filds: "' uqiust €oriotnen$

and eitlrr a mnfidential or a fiduciary relationship. See I A. SCOTT, TIIE LAW OF TRUSTS $

44.1-3, at33444 (196D. A consrructivs tust wilt arise whsn tho convoyalce was procurcd by

Aaud duress or unrlue influence, or betweon partics standing in a confidontial or firfuciary

relationship to €ach other." (Citations onitted.) Comyell suPra 8t 208; See !|bgb v-Robi$gtr

I t7 N.H. 1032, 1936,381 A2d742,?45 (1977); Eleal'as r'[rb, 107 N'H' 393' 399' 224 A2d

74,78-79 (1966).

Reform the deeds tom Marie Burto to &o RFvocable Trust and from the Tru$ to Tbomas Bulke'

The court has undoubted equity power to oder rr'is relief "It is old and well-egablished law tha!
:

equity, at tho iDstance ofa grantbr ... will reform a vohmtary co[veyeooe' TVlsr v. l.8rsor|. 106

Cal. App. 2il 317, 3 19,235 P.2d3g,4l (1951); RESTATEMENT OF RESTITUTION $ 49

(r937).
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Award the plaintiffhis aftorney's fees and costs. In view offte fact that Thomes' relationship with

Marie did not allow him to be the tansferee ofher prop€ny, a glant ofreasonable attome/s fees

io the plaintifis appropriate. "This coud has held that an award ofafiomey's fe€s is appropriate

'[w]here an individual is forced to seekjudicial as.sistance to secure a clearly defined and

established righq viich should have been froely eqjoyed without such intervedion. .." Harteem

v. Adams. I 1? N.H. 687, 691, 3 77 A.U 617,619 (1977). In Ha*eom we notcd that judicial

excoptiorx io the general rule that litigans pay their oul.attomey's fees are flexfule and not

absolute. @ at 690, 317 A.2d at 619 , \!e then extended fte exiting nbad faith' exception to

include cases in wfiich a pa4y's wrongfid condu.f caused another pa$y to instiMo a lawsuit in

order to prot€ct a olearly defined righl Id. IaPaqetter. &, C/air, I 19 N.IL 404,407,4a2 A2d

182, 184 (1979), we held thd rhe "defendanh'rmwananted conduct in vrongfully reaining

plaintitrs property and their'anogant disegard ofplaintiffs rigbts' cotrstituted bad bith-" This bad

hith fonned a poper basis for an award ofatromE/s fe€s against lhe deftndsnb in Paqpeffe.

Likewise, in ihis case the defendant's conduct in wrongfuly withdrawing ald r€*aidng tbe fimds

fim tho plaintiffs bank accourts forced ths ptaintiffto iDstituts a lawsuit to recover those monies.

Tte defe,ndaufs actions were parlicululy wrongfi:l beoause fro defeualaDt held a position oftust

and confidlnce with the plaintiff. The record presenb ampls proofoftle defendalrt's bad &ith and

suppora an award of aflome)"s fees to lbe plaint'rff. Ar-cher v, DoE 126 Nfi' 24 (198t'

Entorjudgp.ent for the Plaintiff on ths Countaolaim.

Respeclf illy submited:

H.

Dated: Iune 27, 2005
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